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1. This report, "Judicial Review Under NEPA--Lessons for Users of Various
Approaches to Environmental Impact Assessment," was prepared on a contract
basis by Richard A. Liroff while with the Environmental Law Institute

(Dr. Liroff is now with the Conservation Foundation). The report was
prepared as part of Work Unit 31607 (IVA), "Alternative Techniques for
Environmental Analysis," of the Corps' Environmental and Water Quality
Operational Studies (EWQOS) Program. The objective of Work Unit 31607

is the identification of methodologies and techniques for environmental
analysis to address the environmental quality objective in multiobjective
planning.

2. This work involved a comprehensive review of litigation under the
National Environmental Policy Act (NEPA) to identify judicial decisions
and interpretations which have relevance to preparers of environmental
impact statements. Of particular interest was litigation pertaining to:
the composition and operation of an interdisciplinary team preparing an
impact statement; impact assessment approaches, especially numerically
based methodologies; and documentation of the planning and decision-making
processes. Particular attention was paid to judicial review of projects
and planning activities of Federal water resources development agencies
and natural resource management agencies. This report summarizes the
results of the comprehensive review and pertinent points gleaned from them.
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FPREFACE

The work described in this report was performed under Contract No.
DACW39-T78-M-3961, dated June 1978, between the U. S. Army Engineer
Waterways Experiment Station (WES) and the Envircnmental Law Institute.
The research was sponsored by the Office, Chief of Engineers, U. 3.
Army, Washington, D. C., and directed by the Environmental Labcratory
(EL), WES.

The report was prepared by Dr. Richard A. Liroff while he was Proj-
ect Associate at the Environmental Law Institute; Dr. Liroff is now
assoclated with the Conservation Foundation, Washington, D. C. The
report follows specific guidelines established by WES. The contractor
was given the charge to: (1) prepare a comprehensive review of National
Environmental Policy Act (NEPA) litigation pertaining to (a) the compo-
sition and operation of an interdisciplinary team preparing an impact
statement, (b) impact assessment approaches, particularly numerically
based methodologies, and (¢) documentation of the planning and decision-
making processes. Particuiar attention will he paild to judicial review
of water resource development projects of the Corps of Engineers, Bureau
of Reclamation, Tennessee Valley Authority, and the Soil (onservation
Service, and to opinions reviewing the planning activities of such Fed-
eral natural resource management agencies as the Bureau of Land Manage-
ment and the Forest'Service, and (2) Prepare a report documenting the
results of the comprehensive review, clearly indicating the cases re-
viewed and the pertinent points gleaned from them.

The contract was managed by Ms. Sue E. Richardson, Sociologist,
Environmental Resources Division (ERD), EL. The study was under the
general supervision of Dr. Conrad J. Kirby, Chief, ERD, and Dr. John
Harrison, Chief, EL.

The Commander and Director of WES was COL J. L. Cannon, CE. Tech-

nical Director was Mr. F. R. Brown.
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JUDICTAL REVIEW UNDER NEPA--LESSONS
FOR USERS OF VARIOUS APPROACHES TO
ENVIRONMENTAL TMPACT ASSESSMENT

INTRODUCTION

Variocus approaches have been developed to the interdisciplinary
assessment of the impacts of alternative proposals as mandated by the
National Environmental Policy Act (NEPA),E/* by Executive Order llSlh,g/
by Section 122 of the River and Harbor and Flood Control Act of 1970,§/
by the Principles and Standards for Planning Water i?d Related Land

Resources developed by the Water Resources Council,— and by guidelines
and regulations of the Council on Environmental Qualityz/ (CEQ) and the
Corps of Engineers.é

The Corps wishes to assure that any suggested procedures are de-
signed in accordance with the requirements of NEPA as interpreted by the
courts. It has asked the Environmental Law Institute to summarize
Judicisl guidance on

1) treatment of conflicting professional opinions in envirommental

impact statements,

2) documentation of the planning and decisionmaking process,

3) quantification of environmental impacts,

4) consideration of alternatives in environmental impact state-

ments, and

5) the composition and operation of interdisciplinary teams con-

ducting envirconmental assessments,

The following summary draws principally on NEPAfbased judicial re-
views of the water resource management activities bf the Corps, the
Tennessee Valley Authority, the Soil Conservation Service, and the
Bureau of Reclamation.z- It alsc is based on Jjudicial reviews of ac-

8/

tions taken by the Bureau of Land Management and the Forest Service,—

¥ A1l footnotes follow the main text.



The latter two agencies engage in comprehensive planning for management
of federal lands. This report also incorporates judicial opinions per-
taining to other agencies, and academic analyses of the Corps' imple-

mentation of NEPA.Q/

NEPA

Summary of Key Statutory Provisions

NEPA was signed into law on January 1, 1970, Section 101 of the

statute establishes a national environmental policy and calls upon all
agencles of the federal government "to use all practicable means, con-
sistent with other essential considerations of national policy" to
achieve a host of national environmental goals.lg/ The substantive
objectives of section 101 are to be achieved in part through compliance.
with the procedural requirements of section 102 of the statute.

SBection 102(2) (&) requires agencies to "™utilize a systematic, inter-
disciplinary approach" to assure the "integrated use" of natural and
social sciences and envircnmental design arts in agency planning affect-
ing the environment. Section 102(2) (B) requires agencies to identify
and develop methods and procedures, in consultation with CEQ, to "insure
that presently unquantified environmental amenities and values may be
given appropriate consideration in decisionmaking along with economic
and technical considerations.”" Section 102(2) (¢) contains the ‘
statute's well-known requirement for preparation of envirommental impact
statements for all major federal actions significantly affecting the
quality of the human environment. Section 102(2) (E) requires agencies
"...to study, develop and describe appropriate alternatives to recom-
mended courses of action in any propesal [involving] unresolved con-
Tlicts concerning alternative uses of available resources.”" Sections
102(D)} and 102{F-I) impose still further obligations.

Congressional Intent

NEPA was directed primarily at those federal agencies whose past
lack of concern for envirommental matters had produced a series of un-—

desirable envircnmental consequences and a host of enviromnmental



controversies. NEPA's congressional sponsors believed it important to
give all federal agencies an envirommental mandate and to provide an
"actien forcing" means for its fulfillment, because many past environ-
mental controversies had "been caused by the failure to consider azll
relevant points of view and 2ll relevant values in the planning and con-

duct of Federal activities."ll/

NEPA was intended to force the agencies
"to become environment conscious, to bring pressure upon them to respond
to the needs of environmental quality, ...and to reorient them toward

a consciousness of and sensitivity to the environment.”lg/

NEPA insists that agencies' decisions always incorporate an identi-
fication and evaluation of environmental impacts. The function of the
action-forcing impact statement is to lay bare the values, assumptions,
and calculations underiying processes of agency choice, the presumption
being that if particular environmental costs are neglected or under-
valued, increased public participation and interagency coordinaticn will
ensure their full and fair evaluation. With many reviewers of varied
background evaluating an action, all its environmental ramifications
should be made clear. Agencies will reduce the adverse impacts of their
actions, hopefully, as their own environmental sensitivities are en-
hanced and as they try to avoid envircmmentally based criticisms of

their proposed actions. In short, the environmental impact statement

is the means to more envirommentally sensitive decisionmaking.
THE BOUNDARIES OF JUDICIAL REVIEW

NEPA is a brief statute applying to a wide range of actions con-
ducted, supported, and licensed by federal agencies. The period of
adjustment to the statute has been long and gquite difficult. Puring
this time, NEPA's requirements have been elaborated in administrative

and judicial pronouncements. Recalcitrant agencies have had begrudging

compliance chastized. Well-meaning agencies have had difficulty
applying the statute's requirements to the particular circumstances of
their decisiommaking process.;i/

Obligations imposed by NEPA have been elaborated upon in hundreds



of pages of agency regulations, have been reviewed in hundreds of judi-
cial opinions, and have been commented upon in all too many law journal
artiecles. The reader interested in a complete review of judicial inter-
pretations of NEPA can perusge several book-length treatments of issues

1y/

arising under the law.—™ Only an abbreviated summary is offered in

this report.

NEPA is neither a paper tiger nor a strait jac_ket.ﬁ/ The courts
have insisted on rigorous compllance and have held that considerations
of cost and delay are not acceptable excuses for noncompliance.éé/
Judges generally have had little patience with pro forma compliance
and with blatant efforts to undercut the law. But there alsoc is con-
siderable flexibility within the law for those officials making a good
faith effort to comply with it. Judges have foresworn the draconian
solution of injunctive relief when agency officials have made a genuine
complilance effort.lz/ Judges have also been accommodating when agencies
have admitted deficiencies and have offered to comply with the law in
timely fashion and with due public participation.lg/ To be sure, indi-
vidual cases may be cited wherein the courts have either excused what
may be pro forma compliance, or have enjolned agency action following
well-meaning agency efforts to comply. But by now a sufficient body
of NEPA jurisprudence has emerged applying a rule of reason to the
interpretation of NEPA's requirements so that good faith efforts to
implement the statute should pass judicial muster while deliberate
efforts to aveid it will be subjected to judicial sanctions.

Judicial attention has focused principally on implementation of the
procedural requirements of section 102. Although environmentalists
have attempted to galn judicial reviews of the substantive merits of
agency decisions, only a few courts have been willing to provide such
reviews.ig/ In conducting substantive reviews, courts may engage in
substantial inquiry to establish whether an agency decision has been
arbitrary and capricious. The inquiry can be searching, to ensure that
agencies have taken a hard lock at the envirommental impact of their
actions.gg/ However, nc court is empowered ic substitute its judgment

2 .
for that of an agency.—l/ In practice, some courts have conducted
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searching substantive reviews in the guise of procedural reviews ,~—
while others seemingly engaged in substantive reviews have not really
taken a hard look at the agency actions involved.gé/ In some cases,
Judges have expressed clearly their concern sbout the adverse conse-
guences of a pending agency action, but have indicated at the same time
their unwillingness to substitute their balancing of the factors in-
volved in the decision for that balance reached by the agency.gﬁ/ In
other cases, district court judges have found reasons to enjoin agency
action, only to have their decisions reversed on appeal on the grounds

they substituted their judgments for those of the agencies;géj

Impact Statement
Purpose and Adequacy

Much of the most-cited judicial language pertaining to NEPA's
requirements is found in decisions reviewing compliance with NEPA by
water resource development agencies. In litigation over the Corps'
Gillham Dam, the distriet court proclaimed that6;at the very least,
2

NEPA is an environmental full diseclosure law.” At a minimum, the
court continued, the stafement should contain such information as will
"alert" the President, the Congress, CEQ, and the public as +o the
environmental consequences of proposed agency action.gz/ In a later
decision in this case, the district court declared that NEPA established
certain requirements which, if followed, "will insure that the decision
maker is fully aware of all the pertinent facts, problems and opinions
with respect to the envirommental impact of the proposed project."gg/
Similar views were expressed by the district court in the Tellico Dam
case. The court decl&red that the purpose of a detailed statement is
both to aid the agency's decisionmeking process and to advise the public
of the environmental consequences of the proposed action. "[I]t allows
those removed from the decisionmaking process to evaluate and balance

29/

the factors on their own."

The importance of opening up the decisionmaking procesé to others
was reiterated by the 8th Circuit in its decision invoiving the Corps'!
channelization of the Cache River basin. "[Tlhe complete formal impact

study represents an accessible means for openinglup the agency



decisionmaking process and subjecting it to critical evaluation by those

n30/ The complete statement

' r_3_:|;/

outside the agency, including the public.
"must contain more than a catalog of environmental facts. The agency
must "explicate fully its course of inquiry, its analysis, and its

32/

reasoning.— If an impact statement is "too vague, toc general and

¥

too conclusionary," it cannot "form a basis for responsible evaluation

and criticism."éé/

The courts usually apply a rule of reason in discussing the general
content requirements of the environmental impact statement (EIS). The
district court in the Tennessee-Tombighee Walerway case held that the
EIS must "thoroughly discuss the significant aspects Ef the probable

3

environmental impact of the proposed asgency action.™— By definition,
this meang "insignificant matters, ...such as those without import, or
remote effects, such as mere possibilities unlikely to occur as a result

35/

" need not be discussed.= The district

of the proposed activity,'
court's test has been widely adopted in the form in which it was
reiterated by the 9th Circuit during review of the Teton Dam: "A
reasonably thorough discussion of the significantlaspects of the prob-
able environmental consequences is all that is required by an EIS.”§§/
Perfection is not demanded of an impact statement. As the 6th
Circuit stated in the Tellico Dam case, "NEPA, although rigorous in its
requirements, does not require perfection, nor the impossible.
{P]racticability and reasonableness...are to be taken into account along
with the broad purpcses of the Act....”§I/ The court stated, "The
[Environmental Defense Fund's ] specific objections...to the final state-
ment appear to us to be overly technical and hypercritical."§§/ This
language dismissing the environmentalists' criticisms has been repeated
in several other cases involving water resource development projects.
In the Gillham Dam case, the disirict court expressed doubt that any

agency, no matter how cbjective, sincere, well staffed, and well

Tinanced, could develop a perfect EIS; evaluations by experts were

t |§2/

"glmost certain to reveal inadequacies or deficiencies, The court

added that "[I]t is not necessary to dot all the I's and cross all the
Lo/ o
1]

T's....—" In a related veiﬁ, the district court in the



Tennessee-Tombigbee Waterway case noted that the requirement of agency
compliance with NEPA "to the fullest extent possible" does not require
perfection:

"If perfection were the standard, compliance would necessitate
the accumulation of the sum total of scientific knowledge of
the environmental elements affected by a proposal. [Tlhe
phrase...clearly imposes a standard...requiring nothing less
than comprehensive and objective treatment by the responsible
agency. [Clonsideration of environmental matters that is
merely partial or performed in a superficial manner does not
satisfy the...standard."L1/

The 5th Circuit, upholding the district court's Tennessee-Tombigbee
Waterway decision, echoed this view: "[I]t is entirely unreasonable to
“think that congress intended for an impact statement to document every
particle of knowledge that an agency might compile in considering the

Y -

proposed action."——

Treatment of Conflict-
ing Professional Opinions

Az the foregoing discussion suggests, the EIS}must provide a full
disclosure of the environmental iﬁpacts that can reasonably be expected
from a proposed project. Because ecological science is a young disci-
pline, and so many assumptions and uncertainties underlie caleulations
of environmental impact, disagreements may arise among professicnals as
to the environmental impacts that may result from agency action. More-
over, some impacts may not be examined at ali, because agency personnel
producing an EIS may not be aware of the need for their identification
and measurement.

The courts have recognized the importance of ocutside opinion by
requiring that agencies consult with parties likely to have knowledge
about the environmental impacts of an action. Furthermore, the agencies
must respond to comments, and the comments and responses must be in-
cluded in environmental impact statements. The district court in the
Gillham Dam case stressed the importance of revealing opposing points of
view where experts (and even lay citizens) differ in their evaluation of
the environmental impacts of a proposed action. Where outsiders bring

alleged environmental impacts to the agency's attention, then the impact



statement "should set forth these contentions and opinions, even if the

1&_3_/

responsive agency finds no merit in them whatsoever. The court
added that the agency should express its opinion with respect to these
opposing contentions. '"The record should be complete. Then, if the
decision makers choose to ignore [impacts], they will be doing it with
their eyes open."EE/

Courts have been critical of agency failures to consult with or
to respond to sources of expert comments. For example, in 1978, a
district court continued its 5-year-old injunction against channeliza-~
tion by the Corps of the "West Tennessee tributaries." The court noted
that the Corps’ environmental impact statement had failed to mention
a Soil Conservation Service memorandum recbmmending that channelization
not be undertaken where the purpose is to bring new lands into agricul-
tural production. The court had noted this memcrandum in its 1972
opinion.EE/ The Corps' continuing failure to mention the memo suggested
the agency "has been less than diligent in soliciting and‘considering
the views of other federal and state agencies."gé/

Agencies should respond to comments that are offered. TFor example,
when enjoining work on the Tellico Dam, the district court noted that’
the TVA had failed to respond to comments proffered by a local regional
planning organization.ﬂz/ The district court enjoining work on the
Navajo Dam powerhouse noted that implicit in the obligation to consult
with others "is a further requirement that {an agency] consider and
respond to...comments from another agency."gﬁ/ The 8th Circuit, in
dissolving the injunction in the Cache River case, noted that the EIS
reprinted adverse comments and referred to them in its evaluation. The
circuit ecourt found that the impact statement did not "arbitrarily omit"
reference to conflicting views and that it contained "sufficient refer-
ence to such views as to put decision makers on notice of their
existence."ggj

Although an agency must respond tc comments, it is not required to
agree with them. As the district court declared in the Auburn Danm
case, "disagreement among experts will not serve to invalidate an

EIS."EQ/ Scientific unanimity on the desirability of proceeding with a



proposed action is not required.zé/ The agency involved does not need

to be subjectively impartial, but it must present the envirconmental

impacts of a project and the controversy surrounding them with "

1r'_5_2_/

good
faith objectivity.

There are various ways to meet the requirement to disclose and to
respond. to comments. For example, the Corps' guidelines for implement-
ing NEPA provide for officials to summarize agency and citizen comments
and to discuss them appropriately in a response. If the comment re-
quires a change in the text of the statement, the page and paragraph
altered are to be referred to in the response. The officials must also
indicate where conflicts between the Corps and commenting parties have
not bheen reconciled.ég/

In the past, agencies have satisfied judicial reguirements for dis-
closure in a manner far less satisfactory than that provided for by the
Corps guidelines. For example, in the EIS for the Gillham Dam project,
the Corps attached transcripts of statements from court proceedings sas
an appendix to the BEIS. The ccurt found this to be satisfactory

disclosure:

It may be that the decision maker, in order to fully compre-
hend the objectlions and arguments advanced by the plaintiffs
«..will have to look carefully irto the "back pages" and the
appendixes of the EIS., But there is no way that he can fail
to note the facts and understand the very serious arguments
advanced by the plaintiffs if he carefully reviews the en-
tire environmental impact statement.i&/

This approach was also found satisfactory by the district_court ruling
on the adequacy of the final EIS statement for the Corps' New Hope Dam:

The primary reason that the impact statement meets the require-
ment of full disclosure is because the defendants included

in the statement the depositions of plaintiffs' expert
witnesses.

By including the actual depositions of the opposing experts,
the decisionmaskers can read of the alternatives, adverse
effects, mistakes irn calculation, and reasons that the

dam should not be built in undiluted form.55/

Although appending bulky transcripts to impact statements has been
acceptable to reviewing courts as a means of providing full disclosure,

the approach is assuredly not the most meaningful way of disclosing the



arguments regarding a project's environmental impact. Any decision-
maker with limited time to review a project would likely balk at the
bulk of a statement to which many pages of court testimony have bheen
appended. It is far better simply to provide concise summaries of
principal points of controversy and areas of disagreement, with appro-
priate citations to supporting references and data.

Incorporation of Supporting
Data, Metheodologies and
Documentation into an
Environmental Impact Statement

The EIS must be a full-disclosure document. dJudicial interpreta-
tions of this requirement and resulting agency reactions have led to
the production of statements which are popularly measured by their
weight and width rather than by the quality of their analytical content.
If it displays few data, an agency may be accused by some courts of
having coffered conclusory, unsupported remarks in its statement. Other
courts may hold that the same remarks have been gufficiently documented,
but it is evident that many agency personnel prefer to err on the side
of including too many data rather than too few. Judicial guidance is
not always consistent and, since reasonable individuals can disagree,
what an agency deems to he reasonable exclusion of data may be deemed
unreasonable by a judge.

Nevertheless, several generalizations can safely be made about
prevailing judicial opinion pertaining to disclosure in impact state-
ments of data, calculations, and references. This body of opinion
provides reasonable and flexible guidance to agency decisionmakers.

For example, agencies must avoid conclusory remarks. Remarks must be
supported either by data included in the impact statement or Ly data
available in readily accessible documents referenced in the statement.
Whiile important data must be included, unimportant data can be excluded.
Failure to include somé references will not fatally flaw an impact

statement. Supporting studies must be accessible to the public, but it

56/

is not necessary for them to be attached o the impact statement.—
Generally speaking, courts are likely tc be satis?ied with less detaill

and more limited analysis where anticipated impacts are small in scale

10
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or are remote.”~ Many courts will not "fly speck" impact state-
mentséﬁ/ and many will reject "chronie fauit-finding" by plaintiffs.é—/
However, the courts may demand mocre from impact statements as the state
of the art of ecclogical science improves.ég/ These generalizations
are readily illustrated by reference to court decisions involving water
resource development projects.

The impact statement for the Soil Conservation Service's Chicod
Creek channelization project disclosed there would be an increase in
sediment load resulting from the work. Having stated this increase
would occur, the impact statement asserted in one sentence that no
significant reduction in downstream water quality was expected. The
district court reviewing the project commented that the statement
"disposed of" the environmental effects of the sedimentation in one
"conclusory" statement "unsupported by empirical or experimental data,
scientific authorities, or explanatory information of any kind."éé/

The court added, "Where there is no reference to scientific or objective
data to support conclusory statements, NEPA's full disclosure require-
ments have not been honored."§g/

In its review of the impact statement for the Teton Dam, the 9th
Circuit commented on allegations that the statement was lacking because
it failed to discuss fully supporting studies on which its conclusions
were based. The court stated: "[Tlhe conclusory form requires that we
caution...against too heavy reliance on such a form of
presentation."éé/

The district court in the Stonewall Jackson Lake case agreed that
an impact statement must not be conclusory. But the document is not
incomplete by reason of failure to cite the scientific studies on which
it relied.§£/ Similarly, the district court in the Paimetto Bend Dam
case adjudged the lmpact statement under review adeguate, even though
it was evident from testimony in court that certain references were not

65/

ineluded that would have been relevant.—~ The court was evidently not

bothered by the lack cof citations in the Corps' responses to cutside
comments.

The 5th Circuit, in its review of the impact statement for the

11




Tennesgee-Tombigbee Waterway, noted that Corps staff had not included
references to all documents they had reviewed, in the interest of making
their impact statements more readable. The court found that the plain-
tiffs failed to demonstrate they were unable Lo pursus any subject for
lack of a documentary reference. The court also was not troubled by
the Corps' failure to refer to the cnly archaeoclogical study of the
area; stating that the study disclosed no significant information which
required express inclusion in the impact statement.éé/

In deciding what data and discussions of methods to include in
impact statements, agency decisionmakers should consider the impertance
of details toc specialized audiences, the degree of professional dis-
agreement over data and calculations, and the need to make a statement
accessible to the general public. As the district court in the
Tennessee-Tombigbee Waterway case noted, the statement "must be written
in language that is understandable to nontechnical minds and yet [must]
contain encugh secientific reasoning to alert specialists within the

1r_6l/

field of their expertise. But, as the district court in the New

Melones Dam case stated, the statement "need not be an exhasustive col-
lection of wvarious and sundry minute scientific details."§§/
The judgment on inclusion of data clearly turns on perception of
the data's Importance. For example, in the West Tennessee Tributaries
case, the Corps contended that some additional information regarding
impact of flooding was present in back-up data not actually ineluded
in the impact statement. The court said it is "certainiy" permissible
for a statement to refer to additional information of ancillary impor-
tance without actually reprinting it. However, in this instance, the
flood control information was of "central importance' to the project
and must be included. The court continued, "The present EIS does not
alert the reader to the existence of back-up flood control data, nor to
the significance of such data.... FEven if the existence of such backup

69/

data were proved, the deficiencies ¢f the EIS would not be cured.—=

Similarly, in the Auburn Dam case, the district court noted that
the figures for the demand for water from the project "are stated in

the EIS as mere conclusions, without any discussion of calculations
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used by the Bureau to arrive at them."— Because sufficient doubt had
been raised concerning the accuracy of the demand figures, the court
insisted that the actual demand, and the method by which it was deter-
mined, be "thoroughly and objectively" discussed in the statement.

The court stated that without such a "eritiecal analysis" of the demand
for water, i1t would be impossible to evaluate alternatives to the prog-
ect in a reslistic fashion.zi/

Judicial desires with respect to disclosure of data, methods, and
sources, have been elaborated upon in reviews of the benefit-cost
analyses found in some impact statements. As noted in the next section
of this report, courts have disagreed over the extent to which benefit-—
cost analyses must be included in impact statements and the ektent to
which they will be judicially reviewed.zg/ It is nevertheless reason-
able to assume that the disclosure requirements established for benefit—
cost calculations should apply to the more direct envirommental impacts
cn which the impact statement is supposed to focus.

In its first decision in the Telliceo Dam case, the distriet court
noted that the draft statement's benefit-cost analysis consisted almost
entirely of unsupported conclusions. As a result, =a nonexpert reader
was denied the opportunity to evaluate these cornclusions and the
thoroughness and relative merit of the research upon which they were
based.zg/ The TVA then submitted a revised impact statement which in-
cluded a detailed critique and defense of its benefit-cost methodology.
The court, in accepting the revised statement, noted the importance of
laying out the methodology; this would be important to Congress,
agencies, and the public in fully evaluating the effects of the
project.IE/

The district court in the Truman Dam case evinced similar concern

with disclosure of methodology. The court stated that Congress required

an agency to set forth adequately the basis for arriving at a particular

75/

benefit-cost ratio.—~~ Moreover, the final impact statement must
adequately state legitimate conflicting views regarding the
calculatiéns.zé/

The 8th Circuit seemed somewhat less demanding with regard to
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incorporation of methodclogy in the impact statement. In its Cache
River decision, it noted that a detailed summary of the benefits, costs,
and benefit-cost ratios of alternatives, both with and without mitiga-
tion, was included in the impact statement. The statement indicated
that the procedures, methodology, and sample calculations would be
available upon request. The 8th Circuit held this was sufficient dis-
closure to satisfy NEPA.ZI/

The distriect court in the Rouge River case demanded even less,
but its ultimate objective was the same as the 8th Circuit's. It noted
that the Corps used conclusions in the computation of its benefit-cost
ratio and omitted the data on which the conclusions Wére based. Omis-
sion of the data from the impact statement did not violate the statutory
mandate of NEPA, in part because comments on the statement would put the
decisiommaker on notice of objections to the calculations. Then the
decisionmaker could request the supporting data "if he deemed the omis-
sion substantial, material, or in some other manner important...."z§/
The court continued that the rule of reason "says that some conclusions
without supporting data are acceptable. Implicit in this rule is the
statement that not all omissions are such as to force a conclusion that
a NEPA environmental impact statement is not sufficiently detailed."zg/

As the preceeding review of individual cases suggests, courts have
not been as consistent as might be desirable regarding the rules for
inclusion of material in the EIS.

Quantification of
Invironmental TImpacts

Section 102(2) {B) of NEPA requires adeguate consideration in agency
decisionmaking of hitherto unguantified environmental amenities. The
question raised in some cases is whether quantification is required
for "consideration" to be "adequate." Although scome courts believe
quantification should be attempted to the extent possible,ﬁg/ the pre-

vailing judicial.view is that quantification is not a prerequisite to

adequate consideration of hitherto unquantified environmental values.

Moreover, when calculations underlying attempted quantification are in
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dispute, the full range of conflicting opinicn should be revealed in
the EIS.

The 5th Circuit, in its opinion in the Tennessee Tombigbee Water-—
way case, commented that section 102(2) (B) could not be "fairly read
to command an agency to develop or define any general or specific

81/

quantification process.'"—=' The court stated that the subsection orders
"no more than that an agency search out, develop, and follow procedures
reasonably calculated to bring environmental factors to peer status with

82/

dollars and technology in their decisionmaking.'— In an earlier
decision, the same circuit had declared that NEPA "does not demand that
every federal decision be verified by reduction to mathematical abso-
lutes for insertion into a precise formula."§§/
The district court reviewing the Tellico Dam project reached a
somewhat similar conclusion. It stated that section 102(2) (B) does not
require an agency to compute in dollar figures every environmental loss.

It "merely requires methods and procedures for appropriate considera-

tion of presently unguantified amenities, not the development of pro-

8L/

cedures of mathematical equivalence.'"—

One reason the courts do not insist on quantification is that they
have reservations as to whether it can be done in a meaningful way.
For example, in reviewing the impact statement for the Teton Dam, the
9th Circuit responded as follows to the plaintiffs' contention that a
formal benefit-cost analysis should be included in it:

We do not believe such analysis is necessary to enable an
EIS to serve the purposes for which it is designed.

.-This conclusion rests upon the hard fact that there is
sufficient disagreement about how environmental amenities
should be valued to permit any value so assigned to be
challenged on the grounds of its subjectivity. It
follows that in most, if not all, projects the ultimate
decision to proceed...is not strietly z mathematical
determination. Public affairs defy the control that pre-
cise quantification of its issues would impose. [This is
not to say] that under no circumstances should the EIS con-
tain a numerically expressed cost-benefit analysis.85/

The district court in the Gathright Dam case was similarly con-

cerned about difficulties in quantificaticn. Citing earlier decisions
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in the Gillham Dam case, it suggested that failure to quantify such
environmental amenities as free~flowing streams did not render the
impact statement deficient. The court said it did not seem possible to
calculate such wvalues, and the plaintiffs had not suggested a method for
doing so. The court insisted, however, that the impact statement had to
note a deficiency existed in this regard.ﬁé/

Although courts may excuse a lack of gquantification, agencies
should not anticipate that their consideration of unquantified amenities
will escape close judicial scrutiny. The district court in the West
Tennessee tributaries channelization case, in discussing the Corps!
mitigation plans, reiterated the importance of the agency proving that
it has taken steps to give due consideration to unquantified values:

The EIS and Mitigation Plan must affirmatively show that
the Corps hasgs made an in-depth study of these unguanti-
fied values that are tc be lost and has made an objec-
tive judgment as to the effect such loss should have on the
decision to drain these wetlands and on the decision...

as to how much mitigation land should be purchased and
developed. 87/ ‘

In reviews of water resource development projects, the quantifica-
tion issue has been addressed by the courts both within and outside dis~
cussions of benefit-cost analysis. Courts disagree on the propriety
of reviewing benefit-cost analyses. In those courts that do not review
them, the quantification question in this context is moot. In other
courts, the numbers in benefit-cost analyses are reviewed quite closely.
Those courts scrutinizing benefits and costs have expressed concerns
about the use of an appropriate discount rate for benefits and costs,
use of an appropriate project life, and quantification of envircnmental
impacts that represent costs to the same extent that similar environ-
mental impacts that represent benefits are quantified. A full discus-
sion of quantified environmental values in benefit-cost analysis is

provided in the legal literature on NEPA litigation.§§/

Docunentation and
Guantification for Matrix
Analyses of Environmental Impacts

Because matrix approaches to impact assessments are freguently used,

particular attention was paid in review of legal decisions to courts'
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examination of impact matrices. In only two cases have courts scuti-
nized carefully agencies' use of matrices. In both, agency decision-
making was found by appellate courts to be substantially in compliance
with NEPA, although in one the agenecy's procedures were found to be
inadequate during the initial review by & district court.

89/

Minnesota Public Interegst Research Group v. Butz.—~ This litigation

wasg a challenge to the adequacy of the final EIS accompanying the Land
Use Management Plan for the Boundary Waters Canoe Area (BWCA).QQ/

The BWCA, administered by the Forest Service, comprises 1.03 million
gcres of land and water in northern Minnesota.

In its impact statement, the Forest Service posed for examination
gix alternative management approaches. The-six, whiech were "packages"
of discrete policies (timber management, wildfire management, motorboat
control, ete.), had been developed on the basis of a program of exten-
sive public participation. The six packages were rated on a three-point
scale for their responsiveness to six selected values. The Forest
Service had concluded that these six values sum up the unigue qualities
of the Canoe Area worthy of preservation. The Forest Service's pre-
ferred alternative scored the.highest number of total points. See Fig-

ure 1. The Service also rated the six packages for their responsiveness

Alternatives

Values T 2 3 & 5 8
Natural Beauty of the Shorelines 3 3 3 2 2 2
Water Travel Network 2 2 3 2 2 2
Vegetation 3 2 2 2 I 1
Witdlife 3 02 2 2 1 1
Recreation Experience 2 3 3 3 3 2
Research Opportunity 1 2 2 2 3
Total 14 14 15 13 12 1
Key: 3 = best response to values
2 = average response to values
1 = least response to values
Source:  '""See Figure 1}1-2, page 113, reference given in

footnote 90"

Figure 1. Comparison Evaluation of Alternatives
cn the Inherent Values of the BWCA
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to several statutorily established goals. Again, the preferred alterna-
tive scored the highest number of points. See Figure 2.

Descriptions of the six alternatives were supplemented by a series
of matrices. The matrices, represented by the Service as the core of
its environmental impact assessment, are reprinted in part in Appen-

dix C of this report. The matrices graphically portrayed the impact
of altermative management activities and uses on a host of environmental
factors. Such activities as soll management, water levei management,

and wiléfire management were listed in the rows of the matfices{
Environmental factors (physical, biological, cultural, and economic)
were listed in the columns. In each matrix cell, four notations were
made. Denoted were the character (direct or indirect), magnitude

(major or minor), and duratioﬁ (long or short) of the effects (favorable
or adverse) of each management activity on each environmental factor.
Marginsl notations indicated the major directions for management
activities dictated by applicable laws and opportunities for mitigating
principal adverse effects.

The district court found the final impact statement inadequate on
several grcunds. The Forest Service arbitrarily assigned rankings to
alternatives without revealing the reasons underlying the rankings.

The court noted allegedly illogical conclusionsrand stated, "This type
of evaluation does not giwve the reader of the EiS even a vague idea as
to the reasoning process behing the Forest Service's cénclusion....
There is no explanafion.as to how the numerical wvalues are determined,
nor are they in any way related to the preceding discﬁssion."gl/

The ccurt added, elsewhere in its opinion, "It appears to be the typi-
cal practice of the Forést Service throughout the EIS to either leawve
the important conclusions unexplained, as in the matrices, or else
arbitrarily assign numbers without explanation and then use them to
reach the desired conclusion.ﬁgg/. |

The eight judges of theIch Circuit Court cf Appeals unanimously
reversed the district court decision. They held that the district court

Judge had substituted his Judgment for that of the Forst Service with-

out a sufficient basis or need therefcre and that in all but one respect
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Assigning values of 3, 2, or 1, Alternatives can be compared
out national goals, management goals, and the existing legal

Goal

as to the extent they carry

framework.

Alternatives

2 3

i

(1} Fulfitl the responsibilities of each genera-
tion as trustee of the environment for succeed-
ing generations: The Wilderness Act calls for
preserving the wilderness character, and devoted
to the public purposes recreational, scenic,
scientific, educational, conservation, and histo-
rical use.

(2) Assure for all Americans safe, healthful,
productive, and aesthetically and culturally

pleasing surroundings.

(3) Attain the widest range of beneficial uses of

the environment without degradation, risk to

health or safety, or other undesirable and unin-
tended consequences.

(4) Preserve important historic, cultural and
natural aspects of our national heritage, and
maintain, wherever possible, an environment which
supports diversity and variety of individual
choice (values).

{5) Achieve a balance between population and re-
source use which will permit high standards of
living and a wide sharing of life's amenities.

{6) Enhance the quality of renewable resources
and approach the maximum attaitnable recycling
of depletable resources.

(7) To the fullest extent possible, administer the
area In accordance with the statutes and treaties
now governing the management and administration

of the BWCA.

{8) Preserve and perpetuate the primitive charac-
ter of the area, particularly the lands with
unigue water-related characteristics in the
vicinity of lakes, streams, portages, and trails.

3 3

2

Total

18 21

16

Using the above criteria, Alternative 3 best responds to the management goal and those set
forth in the National Environmental Policy Act and meets the prescribed legal framework.

The other Alternatives respond to a lesser degree in this order:

Source: . ''See Figure 111-2, page 113, reference given in Footnote 20"

Figure 2. Alternative comparison-goals
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the Forest Service had complied adeguately with NEPA's procedural and
substantive requirements.gi/

The judges found the treatment of alternatives to be adequate.
With regard to the district court's challenge to the Forest Service's
methodology in rating the alternatives and in assigning specific values
to them, the judges commented:

We reject this attempt to discredit the scientific conclu-

sions contained in the EIS. The conclusions are -supported

by data in the record. When so supvorted, quantification

of data and resolution of the scientific confliects pre-

sented by it are matiers for the experts, not the courts.ggj

The appeals court judges alsc disagreed with the district court's
conclusion that the matrices' conclusions were illogical. They stated
there was nothing in the record to indicate that the coneclusicns in

n93/ The

the matrices were reached "after less than good faith study.
conclusions were reached after "iﬁtensive study by experts in various
fields" and after "good faith debate with the Forest Service staff."gé/

‘ The judges cited the impact statement's warning that, because it
is impossible to predict the exact effect of a use or activity, the
matrices were not the final word on environmental impact. The judges
added that sigrificant envirommental effects were presented in a form
which provides the interested decisionmaker an opportimity to weigh
them. They stressed the utility of such a compressed analysis:

The matrices digest thousands of pieces of information.
Bach explains the present management policy with respect
to the activities and uses analiyzed.

Each explains ways in which the activities and uses could
be mitigated. To require a narrative paragraph in lieu
of each bit of information in this case would produce

an unworkably cumbersome document which would be of
questionable usefulness to the decisionmaker.gzj

The judges then cited the CEQ guidelines urging agencies to convey in-

formaticn in readily understandable form and noted their agreement with

the court in the Gathright Dam case that "[m]ethods of quantification

are without question matters of judgment and opinig?” and as such, be-
g

leng within the discretion of the Forest Service,=—

The judges commented that NEPA did not contemplate that a court

20



should make choices between two competing schocls of scientific thought.

Accordingly, a court sheould not disapprove any impact statement which

99/

reached a scientific conclusicn different from its own.== The judges
suggested that the district court's effort to discredit the matrix ap-

proach by "second-guessing” the values assigned to specific environ-

100/

mental impacts was "clearly improper.” They added, "In the absence

of a showing of arbitrariness, the values tc be assigned such impacts

rest within the Forest Service, and the experts at its disposal, not

101/

the district court.' They concluded that in the absence of a show-

ing of arbitrariness and capriciousness the matrix approach sufficiently
described the envirommental impacts.

Sierra Club v. Morton.igg/ This litigation was a challenge to the ade-

quacy cf the final EIS for the Bureau of Land Management's (BLM's) sale
of cil and gas leases on the Cuter Continental Shelf (0CS) off the shore
of Mississippi, Alabama, and Florida. BIM had construcied a matrix for
each potentialiy leasible OCS tract. See Appendix D. The matrices

were employed to rank tracts on the basis of the potential environmental
impact of their development. On the horizontal axis of each matrix were
placed the impact-producing factors--man-made structures and cil spills.
On the vertical axis were placed the coastal resources and asctivities
which the factors might impact. These coastal resources were compo-
nents of the natural rescurce system, and the activities included ghip-
ing, recreation, and commercial and sports fishing.

Hach Impact producing activity was evaluated on the basis of two
criteria: (1) importance (potential magnitude and persistence) and
(2) proximity (distance from high value natural resources or from
econcmie and cultural activities.

BLM specified its assumptions in the impact statement as to its
‘measurement of "importance." Three structures were assumed per each
tract of 5000 acres or more, to be con site for 15-20 years. O0il spills
were estimated to be 1,000 barrels cr meore, of a duration from 1-90 days.
Importance of structures and spills was then scaled from 0-100, based
on magnitudes indicated in the impact statement.

1

With respect to "proximity," a value of 1.0 to 0.0 was assigned
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for the distance of a structure to a shipping lane, to a natural
resource system, or to other designated areas of importance. BRBIM then
indicated its assumptions regarding rate of travel and direction of an
oil spill and ranked tracts on a scale of 1.0 to 0.0 based on their
location.

The relative environmental impact factor for a given tract was
calculated by multiplying the importance and proximity values of struc-—
tures and oil spills on it. Alternative management plans were based on
the relative environmental impacts thus calculated.

BIM's matrices were included ag an appendix to the impact state-
ment. A summary of the conclusions developed in the matrices was in-
cluded in the impact statement following a summary of the methodology
and assumptions employed. See Appendix.D.

The Sierra Club sued BIM, alleging viclation of WEPA. In an
unpublished opinion, a district court sustained the adequacy of the
impact statement. The Sierra Club appealed to the 5th Circuit. The
Club contended that the matrix analysis was insufficient because the
values assigned were arbitrary., because the analysis falsely assumed
that all oil spills would be cleaned up within a few days, and because
the proximity wvalues did not consider the possibility of oil spilils
which did not occur at drilling platforms. The Sierra Club also cited
an earlier reporit on 0CS development which in its view had employed =
more satisfactory method of projecting the likelihood of oil spills
reaching shore. 1In the earlier report, CEQ had included specific calcu-
lations of the results of splills from 23 sites along the Atlantic coast
and Gulf of Alaska.

The 5th Circuit rejected the Sierra Club's claims. The appellate

Judges said that the use of the matrix approach, instead of the more
detailed CEQ approach, did not demonstrate lack of good faith on the

part of BIM, The matrix gave a decisionmaker necessary quantitative
information concerning oil spills.  The Court continued that any analy-
sis of future cil spilills necessarily involves a degree of speculation,
so "every attempt to select quantitative values will be to some extent

w103/

arbitrary. The use of proximity and importance scales, said the
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court, was no more arbitrary than CEQ's selection for analysis of

23 points on the Atlantic Coast and Gulf of Alaska. The court rejected

the balance of Sierra Club's claims with respect to the matrix, saying

that non-platform spills were adequately treated elsewhere in the

impact statement and that though the assumption about the time required

to clean up a spill may be inadeguate, this did not affect the court's

Judgment as to the sufficiency of the statement.lgg/

Other Cases. Matrices were employed in the statement litigated in the

Gillham Dam case and in the statement on OC? leasing litigated in Natu-
105

ral Resources Defense Council v. Morton,—= but they did not figure in

the judicial holdings in these cases. A matrix approach to analysis of
impacts was suggested for the Corps' consideration by the districet
court in the Wallisville Dam case.lgé/
Treatment of Alternatives

Two sections of NEPA, sections 102(2) (C) and 102(2) (E), call for

the examination of alternatives to proposed agency actions. In their
review of agency treatment of alternatives in EIS's, courts claim to
apply a rule of reason. Once again, since reasonable individuals can
disagree, what an agency may regard as a reasonable treatment of alter—
natives may be regarded as inadeguate by a reviewing court. .Three Judge
appellate panels can even disagree within themselves. For example,

in Natural Resources Defense Council v. Morton, the seminal decision in

which the basic judicial rules for evaluation of alternatives were first
elaborated, the alternatives the two-judge majority viewed az reasonable
and meriting discussion were viewed by the dissenting judge as not

107/

reasonable and therefore not worthy of discussion.=—-

Courts have held that crystal ball inguiries by agencies are not

08/

. 1 . . . .
required.—— Detailed discussion of the envircnmental effects of
alternatives which are only remote and speculative possibilities is not
necessary, nor is detailed discussion necessary where the effects of

109/

alternatives cannot be readily ascertained.=—=' Alternatives must be
discussed even if they lie beyond an agency's statutori_éuthofity.lig/
Alternatives to be discussed might include no action, delayéd action,

mixes of strictural and non-structural activities (in the case of water
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resources development), mixes of operation preocedures, and damage
mitigation strategies.
The environmental effects of alternatives must be explained and

compared. Alternatives that are unrealistic need not be discussed or

. . 1 . .
can be mentioned only brlefly.—;l/ Information must be "sufficient to
permit a reasoned choice of alternatives so far as environmental aspects

112/

are concerned." There must be discussion of alternatives that are

put forward by respectable opinion.lié/ Discussion cannot be so con-

11k/

clusory or so brief that meaningful comparison is precluded.=—

Discussion can be reasonably related tc the size or scope of a proj-

ect.llé/ The scope of reasonable alternatives may be influenced by

the extent to which work on a project has already been.undertaken.llé/
To assure thét environmental values can be given appropriate considera-
tion along with economic and technical considerations, the discussion
should not be limited solely to those alternatives that provide economice
benefits commensurate with those of the proposed project.llz/

The district court in the Gathright Dam case held that NEPA does
not require massive studies of alternatives whose feasibility can be
determined after only minor study.;l§/ The same court stated an agency
can rely on its past experience, judgment, and knowledge of an area when
making determinations of feasibility.ilg/ But if an agency relies on
its past knowledge, it should heed the warning of the distriet court
reviewing the impact statement for a powerhouse at the Buresu of Recla-
mation's Navajo Dam. The court noted-fhe agency's courtroom rationali-
zations for having rejected particular alternatives and declared that
these "find their proper place" in the final EIS.lgg/ The court seemed
to be suggesting that the bases for agency judgments of feasibility
should not be stated so curtly as to be conclusory. _

The D.C. Circuit has declared that the EIS "must explain the basis
for each conclusion that further consideration of a suggested alterna-
tive is unwarranted."lg;/ The Supreme Court has stated somewhat

T

opaquely that this rationale
n@/

'is not entirely unappealing as an abstract

proposition, The Supreme Court added that the term "alternatives"

1

is not "self-defining," and that the concept of "alternatives" is an
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evolving one requiring an agency to explore more or fewer alternatives
'as they become better known and uﬁderstood.igé/ The Supreme Court's
view of alternatives is likely not dramatically different from that of
the experienced administrator.

The Role of the Interdisciplinary Team. Section 102(2) (A) of NEPA

calls for agencies to use a systematic interdisciplinary approach to
insure appropriate consideration of environmental concerns in their
decisionmaking. A recent analysis of the Corps' implementation of NEPA
suggests that, at best, the Corps has engaged in multidisciplinary
planning, but it has not engaged in interdisciplinary planning.ég&j

A variety of disciplines are employed in multidisciplinary planning,

but each is not involved in shaping the planning process per se. Rather,
each supplies inputs specified by the planner in charge. In contrast,

an interdisciplinary approach invelves an integrated effort in which
specialists from various disciplines interact to a high degree in a
menner which indeed shapes the planning process.lgi/

Few courts have concerned themselves with the question of whether
an agency has employed an interdisciplinary team. Several judicial
decisions have briefly mentioned the backgrounds of those involved in
impact statement preparation and have noted how teams worked together

26/

on projects.l——- However, no courts have drawn a distinciicon between
interdisciplinary and multidisciplinary planning. Courts routinely
note inadequacies in impact statements, but they do not appear to relate
these to the composition of the agency teamJlgI/
The proposed CEQ regulations for implementing NEPA call for the
identificatig? of the backgrounds of those who have prepared an impact
12

statement.—™— Some agencies reportedly believe that such a requirement

will provide fertile groundé for litigating the question of whether a

team contains the right mix of disciplines for planning a project.
THE RELEVANCE OF NEPA CASE LAW TO CORPS PROCEDURES

Corps Regulations

The Corps has issued several sets of regulations designed to



respond to various executive and legislative mandates., Its regulations
for preparation of EIS's are quite comprehensive and, if followed,

should lead to the preparation of impact statements acceptable to the

129/

Judiciary. The guidance in Corps guidelines {which reflects the

judicial holdings previously described) includes instructions to:

1) cite sources, make appropriate references, and indicate how

documents surmarized in the impact statement can be obtained, 130/

2) avoid slighting or ignoring adverse effects in an effort to

justify an action previously recommended or currently

supported, 31/

3) summarize accurately detailed appraisals of other agencies and

concerned environmental groups and provide evaluation of these

132/

appraisals , ==

L) make every effort to obtain guantifiable values and describe

the nature and extent of nonguantifiable tradeoffs, 133/

5) provide qualitative descriptions of unquantifiable costs and

benefits with assumptions or criteria on which judsments are

based,éz&j and

135/

.6} include and discuss irreconcilable opposing views.

Further relevant guidance is provided in Corps regulations for plan-
ning consistent with the Water Resources Council's Principles and Stan-
dards. 136 136/ These call for "interdisciplinary" planning. Although not
all team members must be involved in each activity or task, they must be
invelved in such a fashion thal they can have a materlal effect on
study progress and output.”—- 137/ Corps planners must evaluate a broad
range of alternatives using evaluation criteria that inelude risk and
uncertalnty analy51s.l38/

Corps regulations for implementing section 122 of Public Law 91- 611
yleid still further guidance,—= 39/ They require Corps planners to be
explicit about assumptions or criteria underlying judgments about proj-
ect effects. 1h /_ The appendices to the section 122 regulations list
causative factors and project effects which merit discussiocn and evalua-
tion. The lists are illustrative and not limiting, but they mention

several effects which one ccurt or another has found to be insufficiently

26



141/

treated in an environmental impact statement.—
Conclusions

Quantitative calculations may sometimes appear to courts o be
based on questionable assumptions. However, more likely than not,
courts will not reject a decision based upon the calculations, out of
reluctance for substituting their judgment for that of the agencies.iﬁg/
Where quantitative calculations are controversial, it appears that
courts usually will be satisfied with a full disclosure of the range of
controversy. Quantitative analyses should be able to withstand the
most rigorous judicial reviews, previded they adhere scrupulcusly to
existing Corps regulations.

The NEPA cases that appear to be of greafest relevance are the two
which explore matrix analyses in detail. The Forest Service impact
statement litigated in the Boundary Waters Canoe Area case was approxi-
mately 270 pages long. The BIM statement litigated in the 0QCS leasing
case was approximately 1100 pages long, exclusive of comments. The
approach adopted by the BIM in its matrix analysis was somewhat
superior to that adopted by the Forest Service. In its impact state-
ment, the BIM clearly spelled out the assumptions underiying its
quantitative matrix analysis and clearly delineated the basis for its
nunmerical rankings. In contrast, the Forest Service did not so clearly
deiineate the assumptions underlying its ranking of alternatives and
may have crammed too much information in abbreviated form intc its
matrices. The 8th Circuit, in its review of the Forest Service matrices
and rankings of alternatives, suggested that further elsborations by
the Service wouid have bogged the statement for the Boundary Waters
Canoe Area in bulky detail. To be sure, there existed a risk of creat—
ing a quagmire. But enough questions were raised by the district court
about the Service's calculations and rationale that some brief explana—
tions should have been added to the statement. These would have been
useful to the outside reviewer and would not necessarily have overloaded
the statement. Admittedly, this is a delicate judgment reached by the
social scientist author of this report. Other professionals might

reasonably reach a different conclusion,
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If a2 matrix analysis is to be used in the comparison of the
environmental impacts df alternative propesals, at the very least the
principal summary tables must be included in impsct statements. The
principal assumptions underlying the calculations made, the rationale
for selecting one model for predicting impacts in lieu of another,
and the uncertainty attached to projections should be indicated, with
references to supporting documentation when appropriate. Indications
cof assumptions and uncertainties are particularly important where
professionals are ranking otherwise nonquantifiable impacts, where they
lack data on experience with comparable projects, or where they lack
baseline data on the basis of which to predict impacts with great
certainty. Many of the subordinate calculations and citations can be
relegated to an appendix., In instances where the Corps believes the
calculations focus on impacts which are relatively insignificant or
which are not likely to be controversial, the supporting calculations
can be referenced in the impact statement with an indication that they
are avallable for review by outside parties.

These recommendations comport with Corps regulations, respond to
the intent of applicable laws, and find a basis in prevailing court

interpretations of NEPA.;E§/
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8)

9)
10)
13)
12)
13)

1h)

15)

16)

FOOTROTES

Public Law No. 91~-190, L2 U.5.C. §4321 et seq. See Appendix A for
the text of the statute.

35 Fed. Reg. 4247 (March 5, 1970), as amended by E.O. 11991, L2 Fed.
Reg. 26967 (May 25, 1977).

Public Law No. 91-611, 8% Stat. 1823.

38 Fed. Reg. 24778 (September 10, 1973).

Lo C.F.R. §1500; 38 Fed. Reg. 20550 (August 1, 1973).
33 C.F.R. §209.410; 39 Fed. Reg. 12737 (April 8, 197L4).

A list of this litigation is attached as Appendix B. Wher these
cases are mentioned in the text, only "short-form”" citations are
provided in the footnotes. These footnotes indicate that Appen-
dix B should be consulted for full citations. Not all opinions
involving the four agencies were reviewed, since many are not pub-
lished in the principal law reporting services (West's, Environment
Reporter, and Environmental Law Reporter). TFor a complete Summary
of environmental litigation involving the Corps, see "Status of
Envirommental Litigation," (Washington: Office of the Chief of
Engineers, Pamphlet No. 27-1-1, 24 April 1678).

Only two cases, offéring reviews of matrix approaches to impact
assessment, were considered relevant to this report.

A select biblicgraphy is attached as Appendix E.
See Appendix A.

115 Cong. Rec. 40419~4OL20 (December 20, 1969).
115 Cong. Rec. 40425 (December 20, 1969).

See the discussion in Chapters 3 and L4 of Richard A. Liroff, A
National Policy for the Enviromment (Bloomington: Indiana Univer—
sity Press, 1976).

Frederick R. Anderson, NEPA in the Courts {Baltimore: Jchns
Hopkins Press for Resources for the Future, 1973); Frederick R.
Anderson, "The National Environmental Policy Act," in Erica Dolgin
and Thomas Guilbert (eds.) Federal Environmental Law (St. Paul:
West Publishing Company, 1977); Richard A. Liroff, The Environ-
mental Tmpact Statement Process Under NEPA ~ IT (Washington:
Environmental Law Institute, 1977).

Scientists' Institute for Public Information v. Atomic Energy
Commission, 3 ELR 20525, 20531 (D.¢. Cir., 1973).

Calvert Cliffs' Coordinating Committee v. Atomic Energy Commission,
Lho 7,24 1109, 1 EIR 20346 (D.C. Cir., 1971).
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17)

18)
19)

20)

21)

22)

23)

2l)

25}

See, e.g., Citizens for Reid State Park v. Laird, 2 BLR 20122
(D. Me., 1972).

See, e.g., Envirommental Defense fund v. Froehlke (Truman Danm).
See Appendix B,

See the discussion in Note, "The Least Adverse Alternative Approach
to Substantive Review Under NEPA," 88 Harv. L. Rev. 735 (1975).

The leading decision in which these guidelines were laid down is
Citizens to Preserve Overton Park v. Volpe, 401 U.S. 402, 1 ELR
20110 (U.8., 1971). See also, Harold Leventhal, "Envirommental
Decisiommaking and the Rule of the Courts," 122 U, of Pa. L.R.
509 (197h4).

See note 21 in Kieppe v. Sierra Club, L27 U.S. 390, 6 ELR 20532
(U.s., 1976).

See Environmental Defense Fund v. Corps of Engineers (Tennessee-
Tombigbee Waterway), 384 F. Supp. 916, 2 BELR 20536 (N.D. Miss.,
1972). See Appendix B.

See Cape Henry Bird Club v. Laird (Gathright Dam), 359 F. Supp. L0k,
3 ELR 20571 (W.D. Va., 1971). See Appendix B.

See, e.,g., United Family Farmers, Inc. v. Kleppe (Oahe Project]),
418 F. Supp. 591, 6 ELR 20758 (D. S. Dak., 1976). See Appendix B.

See, e.g., Minnesota Public Interest Research Group v. Butz, dis-
cussed at length in the text below.

Environmental Defense Fund v. Corps of Engineers (Gillham Dam),
1 ELR 20130, 20141 (B.D. Ark., 1972). See Appendix B.

I4d.

Envirommental Defense Fund v. Corps of Engineers (Gillham Dam),
2 FELR 20353, 20354 (E.D. Ark., 1972). See Appendix B.

Fnvironmental Defense Fund v. Tennessee Valley Authority (Tellico
Dam), 2 ELR 200Lk4, 20045 (E.D. Temn., 1972). See Appendix B.

Envirommental Defense Fund v. Froéhlke {Cache River Project),
3 ELR 20001, 20003 (8th Cir., 1972). See Appendix B, Emphasis
in the originsal.

1d.
Id., citing Ely v. Velde, 451 F.2d 1130, 1130 {4th Cir., 1971).
Id., 3 ELR at 2000l.

Envirommental Defense Fund v. Corps of Engineers (Tennessee-
Tombigbee Waterway), supra note 22, 2 ELR at 20542,

Id.

Trout Unlimited v. Morton (Teton Dam), 5 ELR 20151, 20154 (9th
Cir., 1974). BSee Appendix B.
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43)

50)

51)
52)

53)

k)

"Environmental Defense Fund v. Tennessee Valley Authority, & ELR

20225, 20225 (6th Cir., 1974). See Appendix B.
I4.

Environmental Defense Fund v. Corps of Engineers (Gillhem Dam),
supra note 28, 2 ELR at 20355.

Id., 2 ELR at 2035k,

Environmental Defense Fund v. Corps of FEngineers (Tennessee~
Tombigbee Waterway), supra note 22, 2 ELR at 20540.

Environmental Defense Fund v. Corps of Engineers (Tennessee-
Tombigbee Waterway), 4 ELR 20320, 20335 (5th Cir., 1974). See
Appendix R.

Envircnmental Defense Fund v. Corps of Engineers (Gillham Dam),
supra note 26, 1 ELR at 20141. There is some disagreement among
the courts as to whether 21l the views expressed, or only those
that are "responsible" need to be included in the impact statement.
The D.C. Circuit has held that only responsible opposing views need
to be inciuded in the impact statement. The D.C. Circuit has held
further that only "meaningful reference" need be made to cutside
comments. See Committee for Nuclear Responsibility v. Schlesinger,

463 F.2a 783, 787 (D.C. Cir., 1971).
I4d.

Akers v. Resor, 3 ELR 20157, 20158 (W.D. Tenn., 1972). See
Appendix R.

Akers v. Resor, 8 ELR 20388 20390 (W.D. Tenn., 1978). See
Appendix B.

Environmental Defense Fund v. Tennessee Valley Authority (Tellico
Dam), supra note 29, 2 ELR at 200L5.

National Wildlife Federation v. Andrus (Navejo Dam), 7 ELR 20526,
20529 (D.D.C., 1977). See Appendix B.

Environmental Defense Fund v. Froehlke (Cache River) sub nonm
Environmental Defense Fund v. Hoffman, 8 ELR 20056, 20061 (8th Cir.,
1977). See Appendix B.

National Resources Defense Council v. Stamm (Auburn Dam), & ELR
20463, 20468 (E.D. Cal., 19T4). See Appendix B. Citations
omitted,

1d.

Envirormental Defense Fund v. Corps of Engineers (Glllham Dam)
2 ELR 20740, 20743 (8th Cir., 1972). See Appendix B.

ER 1105~ 2—507, "Preparation & Coordlnation of Environmental State-
ments" (15 April 1974}, page C-9.

Environmental Defense Fund v. Corps of Engineers (Gillham Dam),
supra note 28, 2 ELR at 20355.
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65)

66)

67)

73)

Th)

75)

Conservation Council of North Carclina v. Froehlke (New Hope Dam),
2 ELR 20155, 20156 (M.D. N.C., 1972).

Life of the Land v. Brinegar, 3 ELR 20811, 20814 (9th Cir., 1973).
Rodgers, supra note 1L, page 733.

Lathan v. Brinegar, 506 F.2d 677, 693, 4 ELR 20802, 20808 (9th Cir.,
197h4).

Lathan v. Volpe, 350 F. Supp. 262, 266, 2 ELR 20545, 20547 (W.D.
Wash., 1972).

Rodgers, supra note 14, page T2k.

Natural Resources Defense Council v. Grant, 3 ELR 20176, 20178
(E.D. N.C., 1973). See Appendix B.

Id.
Trout Unlimited v. Morton, supra note 36, 5 EIR at 20154.

Upper West Fork River Watershed Association v. Corps of Engineers,

41h F. Supp. 918, 927 (N.D. W.Va., 1976). See Appendix B. The

court also held that the scientific studies should be readily acces-
sible although it did not indicate how an outside reviewer might
know what specific documentation to request if it wag not cited in
the impact statements. :

Sierra Club v. Morton (Palmetto Bend Project), 10 ERC 1467, 1L69
(8.D. Tex., 1975). See Appendix B. The court noted that citation
to autheority appeared throughout the statement.

Environmental Defense Fund v. Corps of Engineers (Tennessee-
Tombigbee Waterway), supra note 42, 4 ELR at 2033L4-36.

Environmental Defense Fund v. Corps of Engineers (Tennessee-
Tombigbee Waterway), supra note 22, 2 ELR at 20542,

Environmental Defense Fund v. Armstrong, 2 ELR 20735, 20737 (N.D.
Cal., 1972). See Appendix B. Citation omitted.

Akers v. Resor, supra note L6, 8 ELR at 20389.

Natural Resources Defense Council v. Stamm (Auburn Dam), suprse
note 50, 4 ELR at 20467.

Id.

Corps guidance on the inclusion of benefit-cost data in impact
statements is found in ER 1105-2-507, supra note 53, page C-3.

Environmental Defense Fund v. Tennessee Valley Authority (Tellico

Dam}, supra note 29, 2 ELR at 20045,

Envirommental Defense Fund v. Tennessee Valley Authority (Tellico
Dam), 4 ELR 20120, 20122 (E.D. Tenn., 1973). See Appendix B.

Envirommental Defense Fund v. Froehlke (Truman Dam), 4 ELR 20062,
20066 (W.D. Mo., 1973). '
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76)
77)

89)

90)

91)
92)
93)
ok}

I4.

Environmental Defense Fund v. Froehlke (Cache River Project), sub
nom Environmental Defense Fund v. Hoffman, supra note Lo, 8 ELR
at 20061-62.

McPhail v. Corps of Engineers (Rouge River Projeect), 3 ELR 20237,
2023% (E.D. Mich., 1972). See Appendix B. .

14.
See Rodgers, supra note 14, and cases cited therein.

Environmental Defense Fund v. Corps of Engineers (Tennessee-
Tombigbee Waterway), supra note 42, I EIR at 20333.

1a.

Sierra Club v. Lynn, 502 F.2d 43, 61 (5th Cir., 1974), cited in
Sierra Club v. Morton (Palmetto Bend Project), supra note 65.

Environmental Defense Fund v. Tennessee Valley Authority (Tellico
Dam), supra note T4, 4 ELR at 20123. Emphasis in the original.

Trout Unlimited v. Morton (Teton Dam), supra note 36, 5 EIR at
20155. .

Cape Henry Bird Club v. Laird (Gathright Dam), supra note 23, 3
ELR at 20575.

Akers v. Resor, supra note 45, 3 ELR at 20158,

This brief treatment of benefit-cost analysis is based on an agree-
ment that this subject would be accorded little attention in

this report. For law journal reviews of litigation on this sub-
ject, see Note, "Cost-Benefit Analysis in the Courts: Judicial
Review Under KEPA," 9 Georgia Law Review 417 (197hk); Steven O.
Rosen, ""Cost-Benefit Analysis, Judicial Review, and the National
Envirommental Poliey Act," T Environmental Law 363 (1977); and
Note, "Environmental Impact Assessment for Water Resource Projects:
The Army Corps of Engineers," 45 George Washington Law Review

1095 (1977). '

Lol F. Supp. 1276, 2 ELR 20133 (D. Minn., 1975) Rev'd 5kl F.2d4 1292,
6 ELR 20736 {(8th Cir., 1976).

Forest Service, U.S. Department of Agriculture, "Boundary Waters
Canoe Area Management Plan and Environmental Statement," (USDA-FS-
RO-FES~Adm—Th-1, June 28, 1974).

Minnesota PIRG v. Butz, supra note 89, 6 ELR at 20153,
Id., 6 BILR at 2015L.
Minnesota PIRG v. Butz, supra note 89, 6 ELR at 20739.

Id., 6 ELR at 20Thl, citing Envirommental Defense Fund v. Froehlke
(Truman Dam), 368 F. Supp. 231, 240 (W.D. Mo., 1973). See
Appendix B. .
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95)
96)
97)
98)

99)

100)
101
102
103
104
105
106

107}

108)
109)
110
111
112

D e .

113)

11kh)
115)
116)
117)
118)

119)
120)

121)

Id., 6 ELR at 20739.
Id. 4
Id., 6 ELR at 20739-40.

Id., 6 ELR at 20740, citing Cape Henry Bird Club v. Laird
(Gathright Dam), supra note 23, 359 F. Supp. at L15.

Id., citing EDF v. Froehlke (Truman Dam), supra note 9L, 368 F,
Supp. at 240,

Id.
Id.

510 F.2d 813, 5 ELR 20249 (5th Cir., 1975).
Id., 5 ELR at 20252,

Id.

458 F.2d 827, 2 ELR 20029 (D.C. Cir., 1972).

Sierra Club v. Froehlke, 3 ELR 20248, 20285 (S.D. Tex., 1973).
See Appendix B. The court stated, "Consideration should be given
to the use of envirommental matrix analysis...."

Natural Resources Defense Council v. Morton, supra note 105.
Id., 2 ELR at 20034.

Id. |

Id., 2 ELR at 20033.

See Rodgers, supra note 14, page 794

Natural Resources Defense Council v. Morton, supra note 105, 2 ELR
at 20033.

Akers v. Resor, supra note 45, 3 ELR at 20159.
See Rodgers, supra note 14, page T795.
Id.

Environmental Defense Fund v. Tennessee Valley Authority (Tellico
Dam), supra note Th, 4 ELR at 20121, See also Environmental .
Defense Fund v. Corps of Engineers (Gillham Dam), supra note 28.

Env1ronmental Defense Fund v. Tennessee Valley Authorlty (Tellico
Dam), supra note T4, 4 ELR at 20123.

Cape Henry Bird Club v. Laird (Gathright Dam), supra note 23, 3
ELR at 20578.

Id.

National Wildlife Federation v. Andrus (Navejo Dam), supra note U8,
7 ELR at 20530.

Indians & Michigan Electrie Company v. FPC, 502 F.2d4 336, 339
(D.C. Cir., 1974).
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122)

123)
124)

125)
126)

127)

128)

129)
130)
131)
132)
133)
13h)
135)
136)
137)
138)
139)

1h0) -

1kh1)

142)

Vermont Yankee Nuclear Power Corporation v. Natural Resources
Defense Council, k6 U.S.L.W. 4301, 8 ELR 20288, 20295 (U.8., 1978).

Id., 8 ELR at 20296-97.

William W. Hill, "The National Environmental Policy Act and Fed-
eral Water Resources Planning: Effects and Effectiveness in the
Corps and SC8," (Stanford University Department of Civil Engineer-
ing, Program in Infrastructure Planning and Management, Report
IPM-L, December, 1977), page 224.

Id., page 1L48.

See, e.g., Envirommental Defense Fund v. Corps of Engineers
(Tennessee-Tombigbee Waterway), supra note 22, Environmental
Defense Fund v. Corps of Engineers (Gillham Dam), supra note 28,
and Minnesota Public Interest Group v. Butz, supra note 89.

Most often, the deficiencies are the result of failure to respond
to outside comments or to represent in reascnable fashion the
existence of a controversy over impacts and methods. See discus-
sion in preceding sections of this report.

L0 C.F.R. §1502.17 (proposed), 43 Fed. Reg. 25238 (June 9, 1978).
See alsc §1502.6, specifying that the disciplines of preparers be
correlated with the scope of issues treated in the environmental
impact statement.

Supra, note 6.

Ia., §9(d).

Ia., §9(g)(1).

Id., §9.

Id., §9(g)(3).

Id., App. C. 84(F){1).

Id., §9(g)(L).

ER 1105-2-200 (10 Nov., 1975).
Id., §8(a)(1).

Id., §9(d). See also ER 1105-2-230 (10 Fov., 1975}, §T{e).
ER 1105-2-240 (10 Nov., 1975).
Id., §9(b).

See, e.g., Akers v. Resor, supra note 45, In fairness, it should
be noted that many terse judicial criticisms were directed at
"first generation" impact statements produced by inexperienced
rlanners. Judicial terseness and criticism of impact statements
may also have been the product of agencies' legal efforts to mini-
mize the analytical burdens NEPA placed upon them.

But it would be presumptuous for the author of this report to
declare this will never happen!
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143)

There are eleven judicial circuits served by 97 appellate Judges
and 27 Judicial districts served by 537 district judges. The
circuits sometimes differ in interpretation of NEPA. The decisions
of the circuits tend to carry more weight than the decisions of the
distriet courts. This paper has been designed to sensitize deci-
sionmakers to the principal concerns of the federal judiciary.

The generalizations here are based on the leading circuit decisions
and on oft-cited distriet court decisions (particularly the dis-
triet court decisions involving Gillham Dam, Tellico Dam, the
Tennessee~Tombigbee Waterway, Truman Dam, New Melones Dam, and
Gathright Dam}. Some of the district court cases used for illus-—
trative purposes (e.g., those involving the Rouge River Project,
Palmetto Bend Project, and Navajo Dam) are not widely cited, but
they do reflect particular applications of general judicial con-
cerns. The outcome in any NEPA litigation is likely to be in-
fluenced by the personal values of the federal judge involved, the
attitudes and skills of the plaintiffs and defendants, and the
stakes in the case. ' '
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12-76 STATUTES & REGULATIONS

National Environmental Policy Act of 1969, as amended

42 U.8.C. §§4321-4361

Sec.

4321, Congressional declaration of purpose.

Subchapter I—Policies and Goals

4331, Congressional declaration of national environmental
palicy.

4332, Ceoperation of agencies; reports; availability of in-
formation; recemmendations; international and na-
tional coordination of efforis.

4333, Conformity of administrative procedures to national
environmental policy.

4334, Other slatutory obligations of agencies.

4335, Efforts supplemental t¢ existing authorizations.

Subchapter I1—Councif on Environmental Quality

4. Reporis 10 Congress; recommendations for
legislation.

4342, Establishment; membership; Chairman;
appointments.

4343, Employment of personnel, experts and consullants.

4344, Duties and functions.

4345, Consultation with the Citizen’s Advisory Commiutee
on Environmental Quality and other represematives.

4346. Tenure and comp.ensation of members.

4347, Autharization of appropriations.

Subchapier H1—MisceHaneouns Provisions

4361. Plan for research, development and demonstration.

- §4321. [NEPA §2|

Congresstonal declaration of purpose

The purposes of this chapter are: To declare a national
pelicy which will encourage productive and enjoyzble harmeny
between man and his environment; te promote efforts which will
prevent or eliminale damage to the envirorment and biosphere
and stimulate the health and welfare of man; to enrich the
vnderstanding of the ecological systems and natural resources
imperiant to the Nation; and o establish a Council on En-
vironmental Quality.
Pub. L. 91-190, §2, Jan, . 1970, 83 Stat. 852,

Short Tille, Section 1 of Pub. 1. 91-1%0 provided:
this chapter| may be cited a» Ihe *Nalional Envicunmer

Subchapter 1--Policies and Goals

*That thix Act |enacting
Policy Actof 1969

§4331. INEFPA §101)

g of 1 policy

(2) The Congress, recogaizing the profound impacl of
mar’s activity on the interrelations of all components of the
natural eavironment, particularly the profound influences of
population growth, high-densily urbacization, industrial expan-
sion, resource expleitation, and new and expanding
technological advances and recognizing further the eritical im-
portance of restoring and maintaining environmental quality to
1he everall welfare and developmnent of man, declares that il is
the continuing policy of the Federal Gavernment, in cooperation
with Slate and local governments, and other concerned public
and private organizalions, to use all practicable mezns and
measures, including financial and technical assisiance, in a man-
ner calcuiated 1o foster and promote the general welfare, to
create and maintain conditions under which man and nature can
exist in productive harmony, and Tulfill the social, economic,
and other requirements aof present and fulure generations of
Americans.

(b) o order 10 carry oul the policy set forth in this chapter,
it is the continuing responsibility of the Federal Government to
use 21l practicable means, consistent wilh other essential con-
sideralions of national policy, to improve and ccordinate
Federal plans, functions, programs, and resources Lo the end
that the Nation may—

(1} fulfill the responsibilities of cach generation as
trustee of the envirenment for succeeding generations;

(2) assure for all Americans safe, healthful, produc-
tive, and esthetically and culturally pleasing
surraundings;

(3) attain the widest range of benelicial uses of the en-
vironmem without degradation, risk 1o health or safety,
or other undesirable and unintended consequences;

{4) preserve important histeric, cultural, and natural
aspects of our national heritage, and maintain,
wherever possible, an envirenment which supports
diversity and variety of individual cheice;

(5} achieve a balange between population  and
reseurce use which will permit high standards of living
and a wide sharing of life’s amenities: and

A2
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(6} enhance the qualily of renewable resources and
appreach the maximum anainable recycling of

depletable resources.

{<} The Congress recognizes that each person should enjoy
a healthful environment and thal each person has a responsibil-
ity 1o conlribule to the preservation and enhancement of she

environmeni.

Pub. L. 91-£90, Title |, § 101, Jan. 1, 1470, 83 Sta1. 852.

Commission an Popelativn Growth
wnd the American Fulure. Pub. L
S1-213, Mar. 16, 1970, 84 Sta1. &7,
provided:

“Thai the Commimion on Popula:
tion Growth and the American Future
is hereby established 10 vonduct znd
spansor such studies and rescarch and
make such recommendations as may
be necowsary 1o provide information
and education 1o all levels of govern-
ment in the United $tates, and o our
mopl regarding 2 broad range of
problems auigviated with population
growih and their im tigns  for
Americas future,

**Memberyhip of Commission

V'Sec. 2. {a) The Commission on
Population Growth and the American
Future (hereinaizer referred to as the
*Commi shall be composed
of—

"{1) 1wo Members ol the
Scnale who shall be members
of dilferent politival parties
and who shall be appointed by
the President of (he Senate:

“§2) two Members of the
House of Represenatives who
shall be members of different
polideal panties and who shall
be appainted by the Speaker of
the House of Reprasentatives]
and

"3) nol to exceed 1wenLy
membery  appointed by the
President

"{b) The President shall designale
onc of the members 10 serve as Chair-
man and on¢ o serve ay Vice Chaire
man of the Commissian.

“(c) The majority of the members
ol the Lommision shall constitute a
quorum, but a [esser number may con-
dur hearings.

omprskiion of Members of
the Commission

“See. 1 (@) Members of the {om-
mission who are afficers or ful
employees of the United Stares shall
setve withuouwl compensation in addi-
tion 1o that reveived far their services
as officers er employees of the United
States.

“*(b) Members of the C

(5} the varicus means ap-
propiate 16 the cthical values,
and principles of thiy socicty by
which our Nation can achicve a
population evel properly
suited for its enviropmental,
natural reseurces, and other
needs,

“Siaff of the Commlsion

"'See. 5. {a) The Commission shall
appomi an Exccutive Dirsctor and
such other personncl as the Commis-
sion deems necessary without regard
10 the provisions of tille § of the
United States Codé (Title 5] governing
appoimments. in the campetilive scr-
vice and shall fix 1he compensation of
such personnel without regard (o the
provisions of chapter 51 and subtitle 1l
of chapter 33 of such tille {seetions
3101 et seq. and 3311 ¢ seq. of Tide 3}
relating 1o classification and General
Schedule pay rales. Pravided: That no
personnel so appoinied shall receive
compensation in excess of 1he rate
aulhorized for GS-18 by sec 512
of such tille [section 5332 of Tide 5.

“{b) The Excculive Direcior, with
the approval of the Commission,
autherized 1o obiain services in ag
danve with 1he provisions of x n
3109 of title 5 of the United Siates
Code hection 2109 of Title 3|, but at
rales far individuals net 1o exceed Lhe
per diem  cquivalsnt of the rae
authorized for GS-18 by section $332
of such title [seciian 5332 of Tille 5],

**(v) The Commission is auth
o enler inlo contracts

ies, private firms, insti
ividuals for the conduet of
research and surveys, the preparation
ol reports, and other achi
necessary to the discharge afits dig

“{overnment Agency Coaperstion

“'Sec. &, The Commission is astho-
rized to request from any Fedeial de-
pariment Or agency any infarmation
and assistance it deems nocessary 1o
varty oul ils furclions; and each such
deparzment or agenty is authorized to
vooperale wilh the Commissior and,
10 the extent permilled by law, ta fur-
nish such i ion and

who are not afficers or full-ime
employees of the United States shall
each receive 100 per diem when
engagad in the acival performanee of
d vested in the Commision.
{¢) All members of the Commis-
sion shall be allowed travel expense,
including per diem in Tieu of aub-
sistence, as avthorized by section 3703
f 5 of the United States Code
[section S703 of Title 3) for persons in
the Governmenl servive emplayed in-
terminently.

""Duties of 1he Commission

“*Seu. 4. The Cammission shall coa-
duct zn inquiry into the following
aspectr of population growth the
United States and its foreseeable social
conscquences:

““(1) the probable coune of
poplation  growth, inicraal
migration. and. related

achic devel be.

to the Commission upon request made
by the Chairman ¢r any other member
when acting as Chairman.

" Adminisiraiive Secvices

“Sev. 7. The General Services Ad-
ministration shall provide ad-
ministrative services for the Commis-
sion on a reimbursable basis.

"“Reports of Commission:
Termination

Sec. 8. In order that the President
and the Congress may be kept advised
of the progress of its work, the Com-
mission shall, from tme 10 timc,
report to the President and the Con-
gress such significam findings and
recommendations as it deems ad-
visable, The Commission shall submit
an interim repon to the President and
the Congress one year afier it is
i and shall submit its final

tween now and the year 2000;

"2} the resoutces in the
public sector of the cvonomy
that will be required to deal
with the anticipated growth in
pepulaiva:

“(3] Ihe ways in whith
populalion growth may alfect
the activities of Federal, Siate,
and loval government

{4y 1he impact of popula-
tion grawih on enviruamental
palluion and an ihe deplo;
al natural resources; and

reporl 1wo years afler the cnactment
of this Act [Mar. 16. 1970§. The Com-
mission shall cease 10 cxist sixty days
after the date of the submissien of its
final repar.

" Aulherizatian of Appropriations

“‘Sec. 9. There arc hereby author-
ized to be appropriaicd, owl of any
money in the Treasury not otherwisc
appropriated, such amounts as may be
necessary lo cairy out the provisions
of this Act,™
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§4332. INEPA §102}
Cooperatlon of agencies; reports; availabliity of informatlon:
ot P lonal and mationat P

T
of efforts
The Congress authorizes and directs that, 10 the fullest ex-
tent possible: (1} the policies, regulations, and public taws of 1he
United States shall be interpreled and administered in accor-
dance with the policies set forth in Lhis chepler, and (2) all agen-
cies of the Federal Governmen shall—

{A) utitize a syslematic, interdisciplinary ap-
proach which will insure the inlegrated use of the
natural and secial sciences and the environmental
design atts in planning and in decisionmaking
which may have an impacL on man's environment;

(B) identify ‘and develop methods and pro-
cedures, in consultation with the Coungil on En-
vironmental Quality established by subchapier [1
of this chapter, which will insure that presently
unquantified environmenial amenities and values
may be given appropriate consideration in deci-
sionmaking aleng with ecenomic and technical
consideralions;

(C) include in every recomendation or repard
on proposals for Jegisiation and other major
Federal actions significantly affecting the qualily
of the human envirenment, a delailed stalement
by the responsible official on—

(i) the environmental impact of the pro-
posed action,

(i) any adverse environmental effects
which cannot be avoided should 1he pro-
posal be implemented,

{iii) alternatives 10 the proposed agtion,

(iv} the relaliomhip between local short-
lerm uses of man's environment .and the

and enh of !ong-lcrm
productivity, and

(v) any irreversible and irrétrievable com-
milments of resources which would be in-
volved in the propesed action shuuld it bc
implememed.

‘Prior to making -any detailed statement,' the

-respensible Federal official shall consult with and
oblain the comments of any Federal agency which
bas jurisdiction by law or special expertise: with

respect 10 any environmental .impact involved.-

Copies of such statement and the comments and
views of the appropriate Federal, State, and local
agencies, which are authorized 10 develop and en-
force environmenzal siandards, shall be made
available 10 the Presidem, the Council on En-
vironmental Quality, and 10 the public as provided
by Section 552 of Title-5; and shall accompany the
proposal through the existing agency review
processes;

(D) Any delailed statement required under sub-
paragraph {C) after January 1, 1970, for any
major Federal action funded under a program of
granis 10 Siaes shall not be deemed 10 be legally
insufficien solely by reason of having been
prcpar'cd by.a State agency or-official, if:

T - ..{i)the State .agency or official’ has
statewide jurisdigtion and has the- rcspun-
-sibility. for such-actien,

(i} the responsible Federal official fur-
nishes guidance and participates in such
preparation,

{iii) the responsible Federal official in-
dependently gvaluales such statement prior
te its approval and adoplion, and

{iv) after January 1, 1976, Lhe responsible
Federal official provides early ‘notification
ta, and solicits the views of, any other Siate

or any Federal land management eatity ol

any action or any allernative thereto which
may have significant impacts upon such
State or alfected Federal land management

“enlity and, if there is any disagreement on -

such impacts, prepares a written assessment

of such impacts and views for mcorpnrauon

into such detailed stalement.
‘The procedures in this subparagraph shall not
relieve the Federal official of his responsibilities
for the scope, objectivity, znd conten of the en-
tire statement or of any other responsibility under
this chapter; and further, this subparagraph does
not affect the legal sufficiency of statements
prepared by Stale agencies with less than stalewide
jurisdiction.
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{E} study, develop, and describe appropriate
alternatives to recommend courses of action in
any proposal which invelves unresolved conflicls
concerning aliernative uses of available resources;

(F) recognize the worldwide and long-range
character of environmental problems and, where
consistent with the foreign policy of the United
States,. tend appropriate support to initiatives,
resolutions, and programs designed to maximize
internalienal ccoperation in anticipating and
preventing a decline in the quatily of mankind's
world environment;

(G) make available 1o States, counties,
muaicipalities, instilutions, and individuals, ad-
vice and information useful in restoring, main-
1zining, and enhancing the quality of the
envirenment;

(H) initiate and utilize ecologmai ml’ormauon
in the plaoning and development of rescurce-
oriented projects; and

(I} assist the Council on Environmental Quality
cstablished by subchapter [k of this chaper.

Pub. L. %1-t90, Title I, §102, Jan. 1, 1970, 83 Stat. 853; Pub: L.
94-83, Aug. 9, 1975, B9 S1ar. 424,

1975 Amendment. Subpar. {1). Pub. .. %4-53 added subpar. {D). Former sub-
par, ID) redevignated (K,

Subpars, (1) 10 (1) Pub. L. 94-83 redesignated former \ubpal\ 1D)w (H)as
HEXTFHN

§4333. INEPA §103]
Conformity of
mental polley
All agencies of Lhe Federal Government shall review their
present statulory authozity, administrative reguolations, and cur-
rent policies and procedures for the purpose of determining
whether Lhere are any deficiencies or inconsistencies therein
which prohikit full compliance with the purposes and provisions
of this chapier and shall propase 1o Lhe president not later than
July 1, 1971, such measures as may be necessary 1o bring their
authority and policies inlo conformity with thi intent, purposes,
and procedures set forth in this chapier.
Pub. L. 9§-190, Title 1, §103. Jan. i, 1970, 83 Stat, §54,

ative pr 1o

| environ-

§4334. [NEPA §104]
Other statutory obligations of agencies .

- Nothing in section 43132 or 4333 of this le shall im any way
affect the specific statutory obligaticns af-any Federal agency (1)
to comply with crileria or standards of environmental quality,
{2) to coordinate or consult with- any other Federal or State
agency, or (3) to acl, or refrain from acting contingent upon the
recommendations or certification of any other Federal or State
agency.’

Pub. L. 91-190, Title [, §E04, Fan: 1, 1970, 83 Stat. 854,
§4335. .INEPA §105]
Efforts supplementil Lo existing guthorizations

The policics and goals set forth in this chapter are sup-
plemenlary to lkose set forth in existing authorizations of
Federal agencies.
Pub. L. 91-1%0, Title [, §105 Izn. 1, 1970, 83 Stat. 854.
Snbclinpler H—Councll on Environmenial Quality

§4341. [NEPA §201) Lo
Reports to Congress; dstions for legi

) The President shall transmit to the Congress annually
beginning July 1, 1970, an Environmenial Quality Report
(hérginafter referred 10 as the “‘report’") which shall sei forth (1)
the status and cendition of the major natural, man-made. or
altered environmental classes of the Nation, including, bul not
limited 1o, Lhe air, the aquatic, including marine, estuarine, and
fresh water, and the termestrial enviretment, including, but not
limited to, the forest, dryland, wetland, range, orbian; suburban,
and rurgl environment; (2) current and foreseeable trénds in the
quality. managerment, and utilization of such environments and
the effects of those trends on the social, econemic, and other re-
guirements of the Nation; {3) the adeguacy of available natural
resources for fulfilling human and ecenomic requirements of the
Mation in the light of expected population pressures; {4) a review
of the programs and activities {inciuding regulatory activities) of
the Federal Government, the State and local governments, and
nongovernmenial entities or individuals, with particular
reference to their effect on the envirenment and on the conserva-
tion, develepment, and wilization of natural resources; and (5} a
program fer remedying the deficiencies of existing programs and
activilies, her with r 1

dations For legi I
Pub. L. 94-190, Title 11, §201, Jan. [, 1970, 83 Stat. 854.




12 %0

§4342, [NEPA §162)

hip: Chalrman; upp

There i created in the Exccutive Office of the President a
Council om Environmental Quality thereinaler selerred 1o as the
Council®’), The Council shall be composed of three members
who shall be appuinted by the Presideni 16 serve at his pleasure,
by and with Lhe advive and consenl of the Senate. The President
shall 4 one of the bers of the Council to serve as
Chairman, Each member shall be a person who, as a resull of his
training. cxperience, and allainmenls, is exceplionally well
gualified to analyze and interprel envirenmemal trends and in-
formation of all kinds; to appraise programs and activities of the
Federal Government in the light of the policy set forth in sub-
chapter | of this chapler; 10 be conscious of and responsible to
the sciemific, ecenomic, social, esthetiz, and eultural needs and
intezests of the Nation; and 1o formulate and recommend na-
tional policies 1o promete the improvemen of the quality of the
environment.
Pub. L. 91-190, Title I, §202, Jan. 1, 1970, 83 S1at. 854.

§4343. INEPA §203
Employmenl of personnel, experts, and consultants

{a) The Council may employ such officers and employecs as
may be ngcessary to carry oot its Tunctions under Lhis chapter. In
addition, the Councii may employ and fix the compensation of
such experls and consultanis as may be necessary for the carry-
ing out of its functions under this chapter, in accordance with
section 3109 of Title 5 (but without regard te the last sentence
thereof).

(b) Naiwithstanding section §65(b) of Title 31, the Council
may accepl and employ voluniary and uncompensated services
in furtherance of the purposes of the Counvil, .
Pub. L. 91190, Tile II, §20%, Jan. 1, 1970, 83 Stat. 854;
Pub. L. 94-52, 42, July 3, 1975, 89 Stal. 258.

1975 & Pub. 2. 5452 designated existing provisions as subsec. (3)
and added wubsce. (b,

§4344. [NEPA 52041
Dulies and funclions
It shall be the duty and furction of the Council
(1) to assis1 and advise the President in the prepara-
tion of the Environmental Quality Report required by
section 4341 of this title;

(2) 1o gather timely and autharitative info. mation

concerning the conditicns and 1rends in the guality of
the environment both current and prospeclive, (o
analyze and interprel such information For the purpose
of determining whether such conditions and trends are
interfering, or are likely to interfere, with the achieve-
ment of the policy set forth in subchapter 1 of this
chapter, and to compile and submil to the President
studies relating to such conditions and trends;

{3} 1o review and appraise the various programs
and activities of the Federal Governmenl in the light of
the pelicy set forth in subchapter ['of this chapier for
the purpose of determining the extent to which such
programs and activities are contributing to the achieve-
ment of such policy, and to make recommendations 10
the President with réspect thereio;

(4) to develop and recommend 1o the President na-
tional policies (o foster and promete the improvement
of environmental guality 10 meel the conservation,
social, economic, health, and other requiremtents and
goals of the Nation; :

{5) 10 conduct investigations, studies, surveys,
tesearch, and analyses relating to ecological systems and
environmental quality;

{6) to document and define changes in the natural
environment, in¢luding the plant and animal systems,
and to accumulate necessary data and other information
for a continuing anzlysis of these changes or trends and
an imcrpl:elalion of their underlying causes;

(7) to report at least gnce each year 16 the President
on the state and condition of the environment; and

~(B)to make and furnish such studies, reports
thereon, and reccmmendations with respect 1o natters
of policy and legislation as the Presidenl may request.
Pub. L. 91-190, Title I[, §204, Jan. 1, 1970, 83 Stat. 855.

STATUTES & REGULATIONS
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§4345. INFPA §205]
Cansultation  with the Citizens' - Advisory Commii-
tee on Envirommental Quality and other representatives
in exercising ts powers, functions, and duties under this
chapter the Council shall—
(1) consult with the Citizens™ Advisory Commitise
on Environmental Quality cstablished by Executive
Order numbered 11472, dated May 29, 1969, and with
such representatives of science, industry, agriculture,
labor conservation organizations, State and local
governments, and othér groups, as il deems advisable;
and

{2) utilize, 10 the fullest extem possible, the ser-
vices, facilities, and information (including statistical
information) of public and private agencies and
organizatioas, and individuals, in order that duplication

" of effort and expense may be avoided, thus assuring
that the Council's activities will not unnecessarily
averlap or conflict with similar activities authorized by
law and performed by established agencies.

Pub. L. 91-190, Title 11, §205, Jan. 1, 1970, 83 Stat, 855,

§4346. INEPA §206]
Tenure and compensation of metmbers

Members of the Council shall serve full time and the Chair~
man of the Council shall be compensated at the rate provided
for Level II of the Executive Schedule Pay Rates. The other
members of the Council shall be compensated at the rate provid-
ed for Level IV or! the Executive Schedule Pay Rates.
Pub. L. 91-190, Title I8, §206, Jan. I, 1970, 83 Stat. 856.

Sria vriginal,

§4346a. [NEPA §207)
Travel reimb by private
State, and local goveraments
The Councit may accept reimbursements from any private
nonprofit organization er from any department, agency, or in-
strumentality of the Federal Government, any State, or local
government, for the reasorable travel expenses incurred by an
officer or employze of the Council in ¢onnection with his atten-
dance al any conference, seminar, o similar meeting conducted
for the benefit of the Councit.
Pub. L. 91-190, Title 11, §207, as added Pub. L. 9%4-52, §3, July
3, 1975, 89 Stac. 258.

and Federal,

§4346b. [NEPA §208]
Expendftures in support of inlernational activities

The Council may make ¢xpenditures in support of its inter-
national activities, in¢luding cxpenditures for: (I} international
travel; (2) =zctivitics in implementation of international
agreements; and (3) the support of international exchange pro-
grams ip the United States and in foreign countries.
Pub. L. 91-190, Title [I, §208, as added Pub. L. 94-52, §3, July
3, 1975, 89 Star. 258. .

§4347. [NEPA §209]
Authorizatlon of appropriations

There are authorized to be appropriated to carry out the
provisions of this chapter not to exceed $300,000 for fiscal year
1970, $700,000 for fiscal year 1971, and $1,000,000 for each
fiscal year thereafter.
Pub. L. 91-190, Title 11, §209, formerly 207, Jan 1, 1970, 83
Stat. 856; as redesignated by Pub. L. 94-52, §3, July 3, 1975, 89
Stat, 258,

Gubeh

Provisions

§4361.
Plan for research, developm sod d i

The Administrator of the Environmental Protection
Agency shall transmit to the Congress, within 6 months after
October 11, 1976, a comprehensive 5-year plan for environmen-
1al research, development, and demonstration, This plan shall
be appropriately revised annually, and-such revisions shafl be
transmitted to, the Congress no [ater than two weeks after the
President submits his asnual budget to the Congress in such
year. .
Pub. L. 94-475, §5, Oct. 11, 1976, 90 Stat. 2071.

Codification. Section was enacted as part -of 1he-Environmental Rescarch,

Developméent, and Demonstration Authorization Act of 1976, Pub, L. 94-475,
and not of the National Environmental Policy Act, which enacicd 1his chapier.
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SOILS
1
. PREPARE THE SOIL FOR PLANTING OR SEEDING USING MECHANICAL { S, |
EQUIPMENT.
. PREPARE THE SOIL FOR PLANTING OR SEEDING USING CHEMICALS TO i 9@ {
CONTROL EXISTING VEGETATION, A
. PREPARE THE SOIL FOR PLANTING OR SEEDING USING FIRE. @ @ @ @";

. FERTILIZE THE SOIL AT RECREATION SITES.

. STABILIZE ERODING SOILS USING PHYSICAL STRUCTURES. @

AREA AND NOT NATURALIZED OVER THE PAST 150 YEARS.

&

&

&

&
RS || 8 &

VEGETATION.

&
. STABILIZE ERODING SOILS USING VEGETATION NOT NATIVE TO THE LY @ @

. STABILIZE ERODING SOILS USING NATIVE OR NATURALIZED @

. DO NOT PROTECT OR REHABILITATE DETERIORATING SOILS.

2
5

WATER LEVEL MANAGEMENT

. MAINTAIN EXISTING WATER CONTROL STRUCTURES. @@

EZNE

. INSTALL NEW LEVEL CONTROL STHL'JCT.URES. 9?@ | &g{a Q"':‘g

. ALL EXISTING STRUCTURES TO DETERIORATE.

&
&
&

417,

. REMOVE EXISTING STRUCTURES. @ @@

N &

. REPLACE EXISTING STRUCTURES. @@ @@




MANAGEMENT DIRECTION

LEGEND

SO

. ACTIVE AND POSITIVE MANAGEMENT MEASURES WILL BE TAKEN
THAT ARE ESSENTIAL FOR PROTECTION AND STARILIZATION OF THE
SOILS RESQURCE.

. EMPHASIZE THE NEED TQ PREVENT AND CORRECT SOIL DETERIORA-
TION RESULTING FROM CULTURAL ACTIVITIES. UTILIZE SOIL
RESOURCE INFORMATION TO LOCATE SITES FOR DEVELOPMENT. iN-
CREASE THEIR DURABILITY AND REDUCE MAINTENANCE,

WATER

. MANAGE THE RESOURCE TO SECURE FAVORABLE CONDITIONS OF
WATERFLOW BY MINIMIZING IMPACTS OF WATER USE, BEHAVIOR,
YIELD, AND QUALITY.

. PROTECTION OF AREA VALUES WILL BE FOREMOST IN THE ESTABLISH-
MENT, OPERATION AND MAINTENANCE OF WATER SUPPLY AND LEVEL
CONTROL STRUCTURES.

. ALTERATICN OF NATURAL WATER LEVELS THROUGH PERMIT, LICENSE,

LEASE, QR OTHER AUTHORIZATION WHICH WILL RESULT (N FLOODING
OF LANDS WILL NOT BE GRANTED. .

. RESERVOIRS NOT EXCEEDING 100 ACRES IN AREA MAY BE CON-

STRUCTED AND MAINTAINED FOR THE TRANSPORT OF LOGS OR IN
CONNECTION WITH AUTHORIZED RECREATION USE AND MAXIMLIM
WATER LEVELS NOT HIGHER THAN THE NORMAL HIGH WATER MARK
MAY BE MAINTAINED TEMPORARILY WHERE ESSENTIAL FOR LOGGING
PURPOSES IN THE STREAMS BETWEEN LANES.

. IN THE USE OF BOUNDARY WATERS, THE FOLLOWING ORDER OF

PRECEDENCE SHALL BE OBSERVED AND NO USE SHALL BE PERMITTED
WHICH TENDS MATERIALLY TO CONFLICT WITH OR RESTRAIN ANY
OTHER USE WHICH IS GIVEN PREFERENCE OVER IT:

DOMESTIC AND SANITATION
NAVIGATION
POWER AND 'RRIGATION

IMPACT DIAGRAM

SO
S

CODENOTATIONS

MITIGATIONS

LEMIT THE USE OF CHEMICALS.

USE NATURAL MATERIALS FOR BARRIERS.

USE SERVICES OF LA IN DESIGN.

O NOT USE NON-NATIVE PLANTS TO STABILIZE SOILS.

00 REHABILITATE SOILS.

MUFFLE SOUND OR LOCATE PROJECTS AWAY FROM OTHER USES.,
RESTRICT ACTIVITIES WHEN THEY ARE NEAR WATER.

AVOID DISTURBANCE OF NESTING SITES.

KEEP ACTIVITIES COMPATIBLE WITH THE EXPERIENCE LEVEL

OPPORTUNITY.

DO NOT BUILD MAJOR NEW DAMS.

DO NOT REBUILD NON-CRITICAL DETERIORATING DAMS.
ROUTE VISITORS AWAY FROM WORK AREAS.
DO NOT REMOVE EXISTING STRUCTURES UNLESS THEY ARE HAZARDS.

REPAIR OR REPLACE ONLY THOSE DAMS WHICH ARE A SAFETY HAZARD
AND NEEDED FOR WATER LEVEL MAINTENANCE.

1. _EFFECTS
F FAVORABLE
A ADVERSE

2. _MAGNITUDE

MAJOR
MINOR

M

3. DURATION

L
8

LONG
SHORT

4. CHARACTER

D DIRECT
1 INDIRECT

OTHER NOTATIONS

NOT COMPATIBLE
COMPATIBLE

N
c
1 INDETERMINATE
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Akers v. Resor (West Tennessee Tributaries), 339 F. Supp. 1375, 2 EIR
20221 (W.D. Tenn., 1972), 3 ELR 20157 (W.D. Tenn., 1972), 8 ELR 20388
(W.D. Tenn., 1978)

Alabams Ex Rel Baxley v. Corps of Engineers (Luxapalila Creek Channeli-
zation), 411 F. Supp. 1261, 6 ELR 20607 (N.D. Ala., 1976)

Allison v. Froehlke (Laneport Dam), 2 ELR 20357 (W.D. Tex., 1972), Aff'd,
3 ELR 20011 (5th Cir., 1972)

Associstion of Northwest Steelheaders v. Corps of Engineers (Lower
Granite Dam), 485 F.2d4 67, 3 ELR 20807 (9th Cir., 1973)

Atchison, Topeka, and Santa Fe Ry. Co. v. Callaway (Lock & Dam 26),

382 F. Supp. 610, 5 ELR 20086 (D.D.C., 19T4), Motion to dismiss denied,
preliminary injunction dissolved, 431 F. Supp. 722, 7 ELR 20377 (D.D.C.,
1977)

Boone v. Tillatoba Creek Drainage District (Tillatcba Creek Project),
6 ERC 2101 (N.D. Miss., 197k)

Canal Autherity of Florida v. Callaway (Cross-Florida Barge Canal),

4 EIR 20259 (M.D. Fla., 19Tk), Rev'd and remanded, 489 F.2d4 567, L ELR
20164 (5th Cir., 1974), Denial of injuncticn aff'd, 512 F.2d 670, 5 ELR
20677 (5th Cir., 1975}

Cape Henry Bird Club v. Laird (Gathright Dam), 359 F. Supp. LOL, 3 ELR
20571 (W.D. Va., 1973) Aff'd, 8Lk F.2d 453, 3 ELR 20786 (Lth Cir., 1973)

Concerned Residents of Buck Hill Falls v. Grant (Buck Hill Creek}, 388 F.
Supp. 394, 5 ELR 20207 (M.P. Pa., 1975), Partially vacated and remanded,
6 ELR 20527 (3rd Cir., 1976)

Conservation Council of North Carclina v. Froehlke (New Hope Dam), 340 F.
Supp. 222, 2 ELR 20155 (M.D. N.C., 1972), Aff'd per curiam, 2 ELR 20259
(4th Cir., 1972), Directions to District Cecurt, 3 ELR 20132 {4th Cir.,
1973), Denying applicaticn for interiocutory appeal, 4 ELR 20062 (Lth
Cir., 1973), Ceonsent judgment, 4 ELR 20529 (M.D. N.C,, 1974), Dismissed,
435 ®, Supp. 775, 7 EILR 20807 (M.D. N.C., 1977)

Duck River Preservaticn Asscciation v. TVA (Duck River Project), 410 F.
Supp. 758 (E.D. Tenn., 19T4) Aff'd 529 7.2d 524 (6th Cir., 1976)

Envircnmental Defense Fund v. Armstreong (New Melones Dam), 2 ELR 20604
(N.D. Cal., 1972}, 352 F. Supp. 50, 2 ELR 20735 (N.D. Cal., 1972), 356 F.
Supp. 131, 3 ELR 2029L (N.D. Cal., 1973), Aff'd 356 F. Supp. 131,

487 F.24 81L, L4 ELR 20001 (9th Cir., 1973)

Envircnmental Defense Fund v. Corps of Engineers (Cross-Florida Barge
Canal), 324 F. Supp. 878, 1 ELR 20079 {(D.D.C., 1971)

Fnvironmental Defense Fund v. Corps of Engineers (Gillham Dam), 325 F,
Supp. 728, 749, 1 ELR 20130 (E.D. Ark., 1970-1971), 342 F. Supp. 1211,
2 ELR 20260, 2 ELR 20353 (E.D. Ark., 1972), Aff'd, 470 F.2d4 289, 2 EIR
20740 (8th Cir., 1972)

Environmental Defense Fund v. Corps of Engineers (Tennessee-Tombigbee
Waterway), 331 F. Supp. 925, 1 ELR 20466 (D.D.C., 1971)
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Environmental Defense Fund v. Corps of Engineers (Tennessee-Tombigbee
Waterway), 384 F. Supp. 916, 2 EIR 20536 (¥.D. Miss., 1972), Aff'd,
Lo6 F.2d 1123, 4 ELR 20329 (5th Cir., 197h4)

Environmental Defense Fund v. Froehlke (Cache River Project}), 473 F.2d
346, 3 ELR 20001 (8th Cir., 1972), On remand, 3 ELR 20519 (E.D. Ark.,
1973), Dismissed sub nom Environmental Defense Fund v. Hoffman, 421 F.
Supp5 1083, 7 ELR 20152 (E.D. Ark., 1976), Aff'd, 8 ELR 20056 (8th Cir.,
1977 ' '

Environmental Defense Fund v. Froehlke (Truman Dam), 348 F, Supp. 338,
2 EIR 20620 (W.D. Mo., 1972), Aff'd, 477 F.2d 31033, 3 ELR 20383 (8th
cir., 1973), 368 F. Supp. 231, 4 ELR 20062 (W.D. Mo., 1973) Aff'd per
curiam sub nom Envirommental Defense Fund v. Callaway, L97 F.2d4 13Lko,
4 ELR 20686 (8th Cir., 197h)

Bnvironmental Defense Fund v. Stamm (Central Valley Project), 6 ELR
20621 (N.D. Cal., 1976)

Environmental Defense Fund v. TVA {Duck River Dam), 3 ELR 20331 (E.D.
Tenn., 1972), 3 ELR 20432 (E.D. Tenn., 1973)

Environmental Defense Fund v. TVA (Tellico Dam), 339 F. Supp. 806,
2 ELR 2004%4 (E.D. Tenn., 1972), Aff'a, L68 F.2d 1164, 2 ELR 20726 (6éth
Cir., 1972), 371 F. Supp. 1004, 4 EIR 2012C (E.D. Tenn., 1973), Aff'd

per curiam, 492 F.2d 466, 4 ELR 20225 (6th Cir., 197k)

Mansfield Area Citizens Group v. United States (Ticoga-Hammond Lakes),_
413 F. Supp. 810 (M.D. Pa., 1976)

McPhail v. Corps of Engineers {Rouge River Project), 3 ELR 20237 (E.D.
Mich., 1972) '

Montgomery v. Ellis (Blue Eye Creek), 364 F. Supp. 517, 3 ELR 20845
(N.D. Ala., 1973)
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364 F. Supp. 296, 3 EIR 20892 (S.D. Chic, 1973), Aff'd in part, rev'd
in part, 497 F.2d 1235, 4 ELR 20492 (6th Cir., 197k4)

B3



Robinson v. Knebel (Cane Creek), 550 F.2d 422, 7 ELR 20358 (8th Cir.,
1977)

~ Save the Nicbrara River Association v. Andrus (0'Neill Unit), 10 ERC
1665 (D. Neb., 1977) : :

Save Our Invaluable Land, Inc. v. Needham (Hillsdale Dam), 542 F.2d 539,
6 ELR 20800 {10th Cir., 1976)

Sierra Club v. Froehlke {Meramec Park Dam and Reservoir Project), 3 ELR
2072k {E.D. Mo., 1973), 392 F. Supp. 130, 5 ELR 20456 (E.D. Mo., 1975),
Afftd, 534 F.2d4 1289, 6 ELR 20448 (8th Cir. , 1976)

Sierra Club v. Froehlke (Kickapoo River-LaFarge Lake Project), 345 F.
Supp. 440, 2 ELR 20307 (W.D. Wis., 1972), ATf'd, 3 ELR 20823 {7th Cir.,
1973) '

Sierra Club v. Froehlke (Wallisville Dam Project, Trinity River Project),
359 F. Supp. 1289, 3 ELR 20248 (S.D. Tex., 1973}, Rev'd and remanded

sub nom Sierra Club v. Callaway, 499 F.2d 982, L ELR 20731} (5%th Cir.,
1974)

Sierra Club v. Laird (Gila River), 1 ELR 20085 (D. Ariz., 1971)

Sierra Club v. Morton (Palmetto Bend Project), 10 ERC 1467 (S.D. Tex.,
1975)

Sierra Club v. Resor (Kickapecc River Project), 329 F. Supp. 890, 1 ELR
20366 (W.D. Wis., 1971)

Sierra Club v. Stamm (Strawberry Aqueduct and Collectlon System),
507 F.2d 788, 5 ELR 20209 (10th Cir., 197h)

Simmans v. Grant (Blg Creek Slough), 370 F. Supp. 5, 4 ELR 20197 {S.D.
Tex., 197kL)

Texas Committee on Natural Rescurces v. Resor (Ccoper Dam), 1 ELR 20466
(E.D. Tex., 1971)

Trout Unlimited v. Morton (Teton Dam), 509 F.2d 1276, 5 ELR 20151 (9th
Cir., 1974)

United Family Farmers, Inc. v. Kleppe (Oahe Project), 418 F. Supp. 591,
6 ELR 20758 (D.S.D., 1976), Aff'd, 552 F.2d 823, 7 ELR 20340 (8th Cir.,
1977) ' ' :

United States v. 2L47.37 Acres of land, 1 EIR 20513 (S.D. Ohio, 1971},
Motion denied, 2 ELR 20514 (8.D. Ohic, 1972)

Upper West Fork River Watershed Ass'n v. Corps of Engineers (Stonewall_
Jacksen Lake). L1L F. Supp. 908, 6 ELR 20580 (N.D. W.Va., 1976), APf'a,
556 F.2d@ 576, T ELR 204hk (Lhth Cir., 1977)

Warm Springs Dam Task Force v. Gribble (Warm Springs Dam), 378 F. Supp.
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APPENDIX C: BOUNDARY WATERS CANCE AREA ENVIRONMENTAL IMPACT STATEMENT
(EXCERFTS)

Source: Forest Service, U. 3. Department of Agriculture, "Boundary
Waters Canoe Area Management Plan and Environmental Statement,”

(USDA-FS-RO-FES-Adm-Th-1, June 28, 197k)
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Iv.

ENVIRONMENTAL IMPACTS

A,

INTRODUCTION

The development of Land Use Management Plans requires an analy-
sis of the potential effects various activities and uses would
have on the environment. Once it is decided to permit certain
activities or uses, implementing policies are written into the
Land Use Plan that will mitigate some or all of the adverse
effects. This Chapter is an Environmental Analysis of the
potential impacts of activities and uses existing or suggested
for the BWCA,

The "heart" of this chapter is the environmental analysis
display.

Which enables the reader to view:

1. The potential effect (favorable or adverse) of a single
activity or use on a particular environmental factor (each
cell in the matrix).

2, The potential cumulative effect of a single activity or use
on all envirommental factors (reading the display
horizontally).

3. The potential cumulative effect of all activities and uses
on a single environmental factor (reading the display
vertically).

L. Management Direction as set forth in the iaws regulating
the area.

5. Opportunities for mitigating major adverse effects of
groups of activities.

In studying this exhibit, it is important to keep in mind
what it is, and what it is not.

-—-1It is a list of potential effects of activities and uses
as evaluated by speclalists in soil, hydrology, forestry,
landscape architecture, economics and wildiife and is based
on their experiences, collective ¢pinions and understanding
of the various environmental factors.

—-I%t ig not "the last word" regarding impacts or effects
but a guide as to what might happen.

For such a large and diverse area, it was impossible to
predict exactly what the impacts of an activity would be.
However, in order to determine what activities should be
allowed, and how they should be constrained, it was neces-
sary to predict as well as possibvle what impacts and effects
could occur, so that policies could be developed to avoid
the adverse ones, despite the lack of precise definition.
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B.

THE PARTS OF THE ENVIRONMENTAL ANALYSIS DISPLAY

1.

Activities and Uses

The Activities and Uses appear in the left hand column and
are mostly self-explanatory. Included are activities that
can have impacts, either by correcting a problem or causing
one. For example, most of the activities under "soil" are
undertaken to repair or prevent erosion and loss of water
quality, but could, when being performed, disrupt another
factor such as wildlife. Also, "no action" for a given
program is set forth as a possible activity when this
appears to be & rational alternative.

Controls

a. Statutes, Treaties & Orders

This column summarizes the extent to which a given
-activity is constrained by significant legislation
affecting the BWCA. The abbreviations represent the
following acts, treaties, and orders:

W.A. - Wilderness Act (196k)

R.B. - Root-Bryce Treaty (1909)

3.N.N. - Shipstead-Newton-Nolan Act {193C)
Org. - Forest Service Organic Act {1897)
Fnd. Spec. - Endangered Species Act (1973)

Executive Order (Nixon) regarding
off-road wvehicles
WEB. - -~ Webster-Ashburton Treaty (1842)

.0, 11644

E.0. 10092 - Executive Order (Truman) regarding
airplanes (1949)
N.H.P.A, - National Historic Preservation fAct (1966)

. Secretary's Regulation

Summarizes the activities mentioned by the 1965
Secretary of Agriculture's BWCA Regulation, and whether
they are limited or prchibited.

Environmental Factors

Most of the remaining columns are devoted to the important
environmental factors in the BWCA that are susceptible to
change. A summary near the end of the chapter explains the
factors and some of their characteristices that can be
affected.

Management Direction

Many laws passed by Congress set the framework by which
National Forest land is administered. Those that princi-
pally relate to the BWCA (outiined in Chapter II) are the
source documents for the Management Direction Statements
appearing in the upper right block of the display matrix.
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This direction influences the selection of uses and activ-
ities to be permitted in the BWCA and prescribes certain
controls over them. :

Mitigation
In the Mitigation column directly. below Management Direction
are the most obvious measures that can be taken to mitigate
adverse effects. These remarks, Management Direction and
the analysis essentially tell the manager what to watch for
or guard agalinst in selecting uses and writing control
policies in a Land Use Management Pian. In Section C of
this Chapter., directly following the Matrices, there is a
general discussion of each of the environmental factors and
a summary of how adverse effects can be prevented or
arrested.

"It -is realized that certain activities undertaken to miti-

gate some undesirable conditions could in turn casuse other
adverse effects. For instance, equipment use or construc-
tion to stabilize soils can generate noise or affect the
natural appearance of the landscape, making further mitiga-
tion necessary and must be reckoned with when developing
management policies.
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APPENDIX D: OCS OIL AND GAS LEASING ENVIROBMENTAL IMPACT STATEMENT

Source:

(EXCERPTS)

Bureau of Land Management, Department of the Interior, "Final
Environmental Statement for a Proposed 1973 Outer Continental
Shelf 01l and Gas General Lease Sale, Offshore Missigsippi,
Alabama and Florida, OCS Sale No. 32, FES 73-60, (Volume 2),"
(October 17, 1973}. o
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I. A Matrix Analysis of Some Possible Adverse Impacts on the En-
virconment and Related Uses

In this secticn, a matrix system is introduced for the purpose
of identifying and analyzing on a tract-by-tract basis those factors re-
sulting from the proposed sale which could impact on the environment
and which lend themselves tc such an analysis. The matrix itself is
simply a device used for displaying the interrelationships of some of
the impact—pfoducing factors (on the horizontal axis of each metrix)
with coastal activities and rescurces which could sustain an impact (on
the vertical axis of each matrix) ard for assigning values to these
interrelationships.

1. Purpcse -~ The purpose is to analyze some of the possible impacts of
the propesed OCS lease sale on the envirconment using a matrix analytical
technique in an attempt to provide the decision-maker and reviewer with
an array of_factors which must be considered in order to form value

Judgments concerning the importance of these impacis to the environment.

2. Bigrificant Resource Factors - The matrix analysis examines major

factors which could sustain negative impacts as a result of the develop-
ment of the tracts included in the pfoposed lease sale. BSignificant
resource factors appear on the vertical axis of each matrix and for pur-
poses of this analysis have been identified and placed into two groups
as follows:

8. Natural Resource System

Refuges/wildlife management areas 1/
Unique and highly preductive area g/
Biots seaward of estuary/nursery areas
Beaches

b. Coastal Activities/Multiple Uses

Shipping

Recreaction (boating, swimming, water oriented activities cther
than sport fishing)

1/ 1Includes parks, sanctuaries, historical landmarks, etc.

2/ Includes marsh, estuary, and nursery areas.
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Commercial fishing
Sport fishing
Ordnance Disposal Areas 1/

3. Impact-Preducing Factors - The matrix inecludes twe major categories

of factors which can impact on significant rescurces (i.e., natural re-
source systems, and coastal activities) as a result of the development
of propeosed 0CS oil and gas leases. The Impact-Producing Factors appear
on the horizontal axis of each matrix and have been identified as
follows:

a. Structures (e.g., platforms, fixed structures
. and artificial islands)

b. 0il spills
Other impact-producing factors such as debris and pipeline construction
cannot be analyzed on a tract-by-tract basis and therefore are net in-
cluded in this matrix section. However, these and other factors were
discussed on the basis of the entire sale earlier in the statement.

k. Analytic Procedures — Each impact-producing factor is analyzed on

the basis of (A) its potential magnitude and persistence which we have
termed its importance, and (B} its proximity to high value rescurces or
coastal activities/multiple-uses. A series of scales have been devised
for the purpose of assigning a range of values counslisting of importance
and proximity to each impact-producing factor. These scales together

with definitions and discussiocns are presented below.

(A) IMPORTANCE

a. Structures:

Under some conditions, offshore structures have an adverse effect on

1/ The reviewer should be aware of the caveat that some level of hazard
due to interference with military training and testing activities
exist for 35 tracts in the Pensacola Scuth No. 1 area. However, de-
tailed and precise data concerning the nature and sccope of this
harzard is needed in order o analyze it in the matrix context.

These data are not gvailable at this time {see section IIT. F.).
Therefore, final judgment concerning the potential harm these tracts
pose to the envircorment can not be made at this time, but in the in-
terest of safety they are considered hazardous (see section III.

K. 1.). :
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commercial fishing activities. Depending on currents and underwater
cobstacles an offshore structure can remove areas of trawling and purse
seining waters. Heavy concentrations of plaiforms can make trawling
and purse seining difficult. ‘

- 0il and gas platforms pose a hazard to commercial fishing and boat-
ing in general. Directional drilling from outside shipping lanes, how-
ever, can be used to develop tracts lying partislly in shipping lanes.
An estimate of the importance of the impact of structures on the environ-
ment consists of two factors: 1) quantity--in this case it is estimated
that all tracts 5,000 acres or more in size will average three struc-
tures per tract, even though some tracts may never be developed, and
2) time~--all structures will remain on site for an average period of
15 to 20 years. .

. 0il spills:

The same two factors for estimating the importance of oil spilis on
the envircnment are as follows:- 1) quantity-—ocur analysis is-based on
all spills of 1,000 bbl. or more, and 2) time--based on past experience
the cil itself may remain in contact with, or a hazard to, the environ-
ment for a period of 1 to G0 days. -

A scale (Table 18) indicating the importance structures and oil
spills pose to significant resources cor coastal activities/multiple

uses follows:

Table 18
SCALE OF IMPORTANCE

100 - 0il spilis: complete destruction of a resocurce within the imme-
diate area of a spill, impossible to remedy or control; Structures:
permanent obstruction and disruption of coastal activities/
multiple uses.

80 - 0il spills: very hazardous to life and extremely difficult to
remedy; Structures: very inconvenient interference with coastal
activities/multiple uses. ' '

60 - 0il spills: hazardous to plant and animal life and costly to
remedy or control; Structures: inceoavenient interference with
coastal activities/multiple uses.,

(Continued)
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Table 18 (Continued)

40 - 0il spills: unsightly and potentially hazardous to plant and
animal life but relatively easy to remedy or control; Structures:
some minor inconvenience to coastal activities/multiple uses.

20 - 0il spills: unsightly; Structures: slight inconvenience.

0 - No adverse effect.

(B) PROXIMITY

Each tract 1s assigned a proximity number, based on its distance
from shore or high-value rescurces.

A vector analysis consisting of nearshore current direction and
velocity, and wind direction and velocity data in the study area would
be necessary to construct an oil spill simulation meodel. Unfortunately,
reliable and extensive nearshore surface current data are not available
for the study area. However, observations of cil slicks indicate an
average drift rate at approximately 3% of the surface wind speed in the
direction of the wind. ;J 'Therefore, this simple formuls will be ap-
plied to the extensive wind data available for the Northeastern Gulf of
Mexico (see Attachment ¥) for monthly wind patierns based on records
dating back as far as 1858 for the purpose of estimating the shoreward
rate of drift of an oil slick. g/ This in turn will serve as a basis
for assigning proximity values fo each tract in terms of its relation
to shore or high value, vulnerable resources. It should be emphasized
that the estimated directioh and rate of oil slick movement is an ap-
proximation of the driving force exerted upon an oil slick by the wind.

It does not consider slick geometries, natural dispersive forces,

1/ The 3% figure is an order-of-magnitude figure which, in our esti-
mation is more representative of the open ccean than are some of
the values reported in the literature pertaining tc confined bays
or semi-enclosed waters. '

2/ A shorewerd rate of drift is the single most important factor in-
velved in estimating time and possible impact pelints of an oil spill
on nearshore or onshcre high value, vulnershle resources.
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evaporation, abscorption, dissclution or emuilsification rates, and other
forces that could cause cessation of the spreading movement of a slick.
The wind rose data in Attachment ¥ indicates that the critical
months for a possible shoreward slick movement in the New Orleans and
Pensacola areas would be March, April, May and June, and in the
Apalachicola area it would be June, July, August and Februasry. An oil
slick in the New Orleans area during these months would move at an esti-
mated rate of 0.3~0.36 knots in the direction of the shore (i.e., north
by northwest) at a 30-35% frequency. An oil slick in the Pensacola
area during these same months would move at an estimated rate of 0.3-0.4
knots in the direction of the shore {i.e., north by northwest) at a
35-45% frequency. And, an oil slick in the Apalachicola area during
the months identified above would move at an estimated rate of 0.2-0.L45
knots in the direction of the shore (i.e., east by northeast) at a
15-27% frequency. The probability of an oil slick reaching shore is
lower during the months of September, October, November, December and
January than it is during the spring and summer months.

For purposes of analyses we have establisghed a proximity scale
which is based on the following assumptions:

a) An oil spill of 1000 bbl. or more has cccurred.

b) The rate of shoreward drift of an oil spill in the study area
uncder normal conditicns is estimated at 0.3-0.5 knots. For pur-
roses of this analysis the 0.5 knet rate is used,

c) The shereward directicn of an oil slick will occur more frequently
in the gpring and summer than in the fall and winter but nc dis-
tinctlon concerning the seasonality factorﬁwill be included in
the proximity scale._ All tracts are considered to be in areas
that could produce a shoreward drift of an oil slick at any given
time should & spill occur. Although this would be least likely
to occur with regard to tracts in the Tarpon Springs and Tampa
area. All tracts with the pessible exception of those in the
Pensacola South area are considered to have an equally low
probability of creating & spill.

d} A 12-hour response time is necessary ito implement contingency
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measures to stop or retard oil from reaching shere, or high value, vul-
nerable rescurce area. The oil industry presently has a contingency
plan for containing and cleaﬁing—up 0il spilled in Federal areas of the
0CS offshore Louisiana and Texas which meets this response time capabil-
ity. However, the present capability when: extended to the area offshore
Mississippi, Algbama and Florida would require a response time of L§
hours. Thils is considered inadequate. Therefore a specizl stipulation
requiring eguipment to be available s0 as to allow for a 12<hour re-
sponse time has been recommended (see section IV. D.).

Based on these assumptiens each tract is assigned a proximity number

based on the following scale (Table 19):

Table 19
Proximity Scale (0il Spills)

1.0 — Tract is within 7.0 statute miles of shore or significant
resource. 1/

0.9 = Tract is within 7.1-8.0 statute miles of shore or significant
resource. :

0.8 - Tract is within 8.1-9.C statute miles of shore or significant
resource.

0.7 = Tract is within $.1-11.0 statute miles of shore or significant
resource. -

0.6 - Tract is within 11.1-13.0 statute miles of shore or significant
resource. :

0.5 = Tract is within 13.1-16.0 statute miles cf shore or significant
resource.

0.4 - Tract is within 16.,1~19.0 statute miles of shore or significant
resource.

0.3 ~ Tract is within 19.1-23.0 statute miles of shore or significant
resource,

0.2 - Tract is within 23.1-27.0 statute miles of shore or significant
resource. ‘

{Continued)

1/ A line 12 miles seaward of the shoreline, ocuter islands, or unique
reef fishing area, where apprepriate, represents the peint from
which proximity of tracts 1o intensive commercial and sport fishing
activities are measured.
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Table 19 (Continued)
0.1 - Tract is within 27.1-32.0 statute miles of shore or significant
resource.
0-0 ~ Tract is within 32.1-up statute miles of shore or significant
resource.
The proximity scale with regard to structures takes into account
their potential impact on shipping and their lccation in relation to
unexplored munitions dumping area. This scale is different than that

for oil spills, as shown below (Table 20).

Table 20

Proximity Scale {Structures)¥

1.0 - Tract partially within shipping lane, anchorage area, natural
resource system, activity or dumping area.

0.8 - Tract within one mile of shipping lane, anchorage area, natural
resource system, activity or dumping area.

0.6 ~ Tract within 1.1-3 miles of shipping lane, anchorage area, natural
resource system, activity or dumping area. ;/

0. - Tract within 3.1-6 miles of shipping lane, anchorage area, natural
resource system, activity or dumping area. 2/

0.2 - Tract within 6.1-10 miles of shipping lane, anchorage aresa,
natural resource system, activity or dumping area.

0.0 = Tract beyond 10 miles of shipping lane, anchorage area, natural
resource system, activity or dumping area.

¥ Measurements taken from the edge of a tract te the nearest edge of
a shipping lane, anchecrage area, natural rescurce system or activity
area including unexpliored munitions dumping ares.

;/ Tracts ranging in depth from cover 90' to 210'" are ccnsidered to be
in an intensive commercial Ffishery area for only one species, such
as brown shrimp. These tracts have been assigned a value of 0.6
to reflect the fact that offshore structures in these water depths
will be in proximity to an intensive single species fishery.

2/ BEach proposed tract not located in an intensive commercial fishing
area has been assigned a value of 0.4, This value has been assigned
to reflect the fact that commercial fishing activities occur through-
out the Gulf and therefore, all platforms placed on the continental
shelf will be in proximity to some kind of commercial fishing
activity regardless of water depth or distance from shore.
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{C) RELATIVE ENVIRONMENTAL IMPACT FACTOR

A relative envirommental impact factor is a product of Importance,
and Proximity, and is expressed both for structures, F (St) and cil
spills, F (0.8.). The equation for obtaining this factor can be ex-
pressed simply as I x P = F (St. or 0.S.).

The higher the relative environmental impact factor, the higher the
potential for envirenmental damage. Tracts with overall high environ-
mental indices will be singled out for additional consideration in
accordance with the scale below. It is very important for the decision-
maker or reviewer to keep in mind the possible synergistie and/or accumu-
lative effects resulting from a tract having one or more categories
within a high index range.

This scale of relative envirommental impact factors {Table 21) is
proposed for determining the potential damage a tract might pose to a

significant resource or activity.

Table 21

Relative Environmental Impact Scale

Greater than or equal Relative environmental impact factor in this

to 50 range indicates that the tract should be care-
fully scrutinized., Depending upon the signifi-
cance and character of the resource that may be
affected, posgibilities in the decision  include:

(1) Withdraw the entire tract from the proposed
offering. :

(2) Offer only a portion of the tract.

(3) Offer the tract with special stipulations in=-
cluded in the lease to reduce the potential for
damage or hazard.

(L) Offer the tract because of mitigating circum—
stances with or Without special stipulations.

Greater than zero but Relative envirommental impact factor in this

-less than 50 range indicates that the tract could be devel-
oped safely within existing standard practices
and operating regulations without signifiecant
damage to the resource involved., Additional
special stipulations in the lease would not
nermally be necessary.
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The individual, tract-by-tract, matrices have been appended to this
statement. See Attachment J. The following section presents a recapit-
ulation of the matrices and the section following that presents a
summary of risk analysis.

J. Recapitulation of the Matrices

1. Refuges/Management Areas

There are a total of six tracts (Tract Nos. 1, 2, 3, 4k, 50, and 51)
in this proposed sale that reflect an envirommental impact factor for
0il spills of 50 in relation to refuges/management areas. This reflects
the fact that these tracts range from 14 to 16 miles offshore the Gulf
Islands National Seashore or the Breton National Wildlife Refuge and a
massive oil spill from any one of the six tracts could impact upon this
area,.

2. Unique ard Highly Productive Areas

(Marsh, Estuary, Nursery)

There are nc tracts in this sale which reflect an envircnmental im-
pact factor of over 30 for oil spills or structures in relation to
unique and highly precductive areas. This is a result of the fact that
most of the tracts are a considerable distance from estuary, marsh,
nursery, or other highly productive areés.

3. Biota Seaward of Estuary/Nursefy Areas -

All tracts in this proposed sale reflect an envircnmental impact
factor of 40 for oil spills in relation to this natural resource cate-
gory. Of all the categories included in the matrix analysis, the ad-
verse impact of an oil spill on biota in the open water of the sea, is
the one we know the least about. Although data in this area are sparse,
some of the.effects are discussed in secticn ITT of this statement.

4. Beaches -

There are no tracts in this proposed sale which have an environ-
mental impact factor of over 40 for oil spills in relaticn to beaches.
5. BShipping -

There are a total of 20 tracts {Tract Nos. 2-h, 12, 1L-17, 29,

31, 41-h3, k7-48, 53, 55-58) in this proposed sale which have an

envirommental jmpact facteor of 80 for structures in relation to
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shipping. This is a reflection of the fact that each of these tracts
are partially within shipping safety lanes. Two of these tracts

(Nos. 3 and 47) lie partially within two safety lanes where they con-
verge. Development of these 20 tracts will be subject to Federal Regu-
lations as described in section IV. B. of this statement.

There are an additional 8 tracts {(Nos. 5, 6, 13, 20, 2L, 46, Lo
and 54) which have an environmental impact factor of 6L for structures
in relation tco shipping. This is a reflection of the fact that each of
these tracts are within one mile of established safety fairways. Ko
other tracts in this proposed sale are within one mile of ghipping
safety féirways.

There are no established shipping safety lanes cast of the Pensacola
South No. 1 area. Vessel traffic in this area of the Gulf of Mexico
is scattered and, therefore, no determination can be made concerning
the proximity of tracts proposed for offering in the Apalachicols South,
Tarpon Springs and Tampa areas in relation to shipping.

6. Outdoor Recreation -

There are no tracts in this proposed sale which reflect an environ-
mental impact factor of 50 or more under either structures or oil spills
for this category.

T. Commercial Fishing -

There are a total of 39 tracts (Nos. 1-4, Lhi-Lé&, 50-52 and all
tracts in the Apalachiccla South area) which have an envirommental im-
pact factor of 80 for beth oil spills and structures in relation to
commercial fishing. In addition, there are 7 tracts (Nes. L2-43, L7-Lo,
and 53-54) which have an environmental impact factor of 80 for struc-
tures in relation to commercial fishing and 3 tracts (Nos. 5=6, and 8)
which have a factor of 80 for oil spills in relation tc commercial fish-
ing. Therefore, there are a total of k9 tracts in this proposed sale
which have an envircnmental impact Facter of 80 for either oil spills,
structures or both in relation tce commercial fishing. Accordingly,
these tracts should be carefully scrutinized as part of the decision-
meking process.

In addition, tract No. 42 has an environmmental impact factor of 72
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for oil spills in relation to commercial fishing; 3 tracts {Fos. L7, 53,
and 5h4) have factors of 6L; and, 2 tracts (Nos. 148 and 149) have factors
of 56 for oil spills in relation tc commercial fishing activities.

This reflects the fact that the above 6 tracts are.considered to be in
an area whereby an oil spill from any one of them could impact upcn
commercial fishing activities.

A‘suggested stipulation ccncerning the development of all the tracts
in this proposed sale has been presented'in section IV. B. IT =sdopted,
this stipulation would help mitigate the impact resulting from the
placement of structures in relation to commercial fishing activities.
However, the potential adverse impact on commercial fishing activities
and commercial fish species resulting from oil spills cannot be miti-
gated by a special stipulation.

8. Sport Fishing -

There are a total of 13 tracts (Nos. 1-6, 8, LL-L6, and 50-52)
which have an environmental impact factor of 80 for oil spilis in rela-
tion to spert fishing activities. This 1s a result of the proximity
of these tracts tc sport fishing areas.

In every case, the envirommental impact factor of structures for
sport fishing is fixed at a zero. This reflects the fact that offshore
structures have a favorable impact on sport fishing activities by con-
centrating fish around the platforms and thereby increasing the average
catch. Most of the sport fishing from platforms is undertaken within
30 miles from shore, although some sport fishing craft make overnight
trips and can venture out much further. Offshore platforms also serve
a8 alds to navigation, a course of assistance in emergencies and havens
for small boats in storms. Platforms resulting from blocks leased as
a result of this proposed éale could be expected to have a positive and
favorable impact on sport fishing and small boat recreationists over a
period of time {(up to 20-25 years).

9. Ordnance Disposal Areags -

There are a total of T tracts (Nos. 69-72, and T76-78) which have an

environmental impact factor of 100 for structures in relation te ord-

nance dispesal areas. 8ix of these tracts are within a known salvo
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aresa, some or all of which harbor unexploded muniticns on the ocean
floor. Practice bombing is conducted on the Eglin military reserve
and occasionally ordnances fail to release. When this happens estab-
lished water ranges are used for jettisoning hung ordnance.

This. ordnance, in the form of unexploded munitions, représents a
potential hazard to any activity that involves use of the ocean iloor
in the disposal areas. In addition, tract No. T2 although outside the
salvo areas, is in the area of an unexploded depth charge which was
reported in 1956.

In addition, there are T tracts (Nos. T3, 79, 80, 83, 84, 85,
and 86) that have an environmental impact factor of 80 for the placement
of structures in relation to ordnance disposai greas. All of these
tracts are outside, but adjacent to, active salvo areas or the aresa
designated as containing an unexploded depth charge. '

K. Summary Risk Analysis

Three risk categories will be used to rank the degree of poten-
tial hazard the tracts in this proposed sale pose to the envircenment.
These categories are discussed below:

1. High Hazard Potential %o the Environment

High hazardous may be defined as a tract which iIs 011 or 011 and
gﬁs prone and within such close proximity to a high value-critically
vulnerable rescurce ag to disallow the minimum present practical re-
sponse time ;/ necessary to effectuate oll spill containment, clean-up
and contingency measures to stop or retard the spill from impacting
upoh the rescurce. Alsd; a tract may be ccnsidered highly hazardous
if it is oil pfone and is wholly located in an unstable sediment zone.

In the draft envircnmental statement for this proposed sale, six
tracts (Nos. 5—10)"were tentatively identified as being located in an
unstable sediment zone and were, accordingiy, placed within the highly

hazardous category. In response to this preliminary identification,

l/ Mlnlmum practical response time would be at least 12 to 18 hours
from the time a spill occurred to the tlme appropriate equlpment
can be at the spill site.
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the Shell 0il Company prebared two reports 1/ g/ which they submitted
at the public hearing held in Tallahassee, Florida, which conclude that
"these tracts (Mobile South Ne. 1 Area, tracts 5~10) are not located
in an unstable sediment zone and should not be considered as posing

an abnormallj high hazard potential to the enviromment." Six major
categories of information were used by the Shell scientists to reach
this conclusion concerning the bottom stability conditions in the sub-
ject tracts. These were:

1. Locaticn, proximity of tracts to high rate deposition centers
on the modern delta, indicates that the area has been rela-
tively unaffected by the delta. :

2. Bathymetry, changes in general bathymetric features of tracts
© in recent past indicates that the area lies outside area of
bottom instability caused by delta sediments.

3. Beil Boring Data, near surface soils in area in question are
much stronger than on delta with no evidence of scil movement
having occurred to significant depths in recent past.

L, Gecphysical Data, correlation with core holes and geological
data indicates recent scil movements generally restricted to
within 12-15 miles or present mouths of river passes.

5. Analytical Mcdel Results, indicate soils in vicinity of Blocks
€2 and 290 will remain stable under very severe hurricane
conditions.

6. Structural FExperience, indicates that soil movement accompanying
& major hurricane will be restricted to recent delta sediments.

A staff geophysicist of the Geological Survey has carefully re-
viewed the two reports provided by Shell 0il Company and has indicated
that the technical aspects of the problems are well developed and the
reports present a convincing analysis of the bottom conditions in the
area of interest. He alsc peints out that Mr. Bea is a recoghized

authority in submarine slope stability and his work in this field is

1/ Bea, R. G., 1973, Sea Floor Stability South Pass Block 62 and Main
Pass Block 290 Areas, 0.D.C. Report 47, Shell 0il Company, Offshore
Division Construction, Scuthern E & P Region.

2/ Bea, R. G. and Bernard, H. S., 1973, Movements of Bottom Soils in
the Mississippi Delta Offshore, 0.D.C. Report LY, Shell Cil Company,
Offshore Division-Ceonstruction, Southern B & P Region.
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highly respected; Morecver, Sheli has shown a keen interest in bottom
stability, at least since 1969 when they lost two platforms in South
Pass Block TO as a result of soil movement triggered by Hurricane. ‘
Camille. Mr. Bea has written sevefal articles on this subjeet and both
he and Shell 0il have been very ccooperative in sharing the resulis of
their findings in this field with the USGS.

In addition,ta geophysical contractor presently conddcting a high
resolution geophyeical eufvey in the ares in question was eontacted
and he reported that he has not seen any hazardous conditions that would
Justify identification of the tracte reborted in'the DES as highly
hazardous. _

At this time, based on the informaticn made aﬁailable to us, we
have no data or analysis that would lead us to conclﬁde that any undue
or excessive hazard due to unstable bottom conditicns would be encoun-
tered during the development of these tracts. Therefore, ne tracts in
thie proposed sale are identified as highly hazardous because of un-

" stable sediments, .7 '

Until we receive the information requested from the Departmeht of
Defense (see Sec., III. F.), we will tentatlvely assume that 35 tracts
in the Pensaeela'South No. 1 area 1/ will pose a high hazard potentlal
to the envircnment. This determination is based upon the fact that the
risks associated with development of the tracts in the Pensacola South
No. 1 area in relation to mllltary activities are not well understood
at this time. This interpretation is tentative and subject to.refine—
ment, however, and final judgment concerning the thentiei harm the
development of the 35 tracts might pose to the envircnment ﬁust aﬁeit
receipt of DOD's hazardous analysis, This issue will be reseived be-
fore.any decieion is reached coﬁcerhdng whether or not to proceed_with
the leasing of these 35 tracts ' ' o |

2.‘ Moderate Hazard Potentlal to the Env1ronment

Moderately hazardcus may be deflned as an oil or oil and gas prone

tract whose proximity to a high value—crltlcally vulnersble rescurce

1/ See Attachment C, Tract Nos. 67 through 101.
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does not preclude adequate response time (based on current industry
capability in the Gulf of Mexico, offshcore Louisiana, and Texas which

. by a proposed stipulation will be required for the area of this sale
o0 - see secticn IV.) necessary to effectuate containment, clean-up
and contingency measures to stop or retard the cpill from impacting upon
the unique rescurce area. However, all cil pronc tracts, if not deter-
mined tc be high hazardeous to the enviromment, are placed in this cate-
gory for primarily two reasons: (a) all are capable of spilling oil;
the effects of an oil spill on open ocean marine biota is alsc con-
sidered adverse altﬁough not as severe as the effects on unigue (usu-
ally nearshore or onshore) highrvaiue resources; (b) no clean-up and
containment equipment can be effectuated during adverse weather condi-
tions, such as violent storms and hurricanes and none of this type of
equipment avalilable today is very effective in five-foot or more seas.
All {tracts ir this proposed sale, with the exception of the 35 tracts
tentatively identified as highly hazérdous, are considered to be moder-
ately hczardcus to the environmment. This is due to the faect that at
this time, prior to an established history of drilling activities in
the area needed to identify 0il or gas fields, all tracts in this pro-
vosed sale are considered capable of producing oil and gas. Therefore,
nene can be identified, at this time, as minimally hazardous even though
there is a possibility that some of these tracts may prove to be gas
producing only. For specific tract-by-tract characteristics see the
appended matrix tables and the preceding section title "Recapitulation
of the Matrices",

3. Minimal Hazard Potential to the Environment

Minimally hazardous may be defined as a gas prone tract whose de-
velopment under existing operating orders, regulations and safety re-
guirements promises a low level of disrupticn and adverse effccts to
the environment. Experience indicates that the impacts resulting from
development of tracts of this type are not so much ecological in nature
as they are conflictual with other uses or activities in a marine area.
In most cases, such conflicts or hazards can be mitigated by enforce-

ment of existing regulations or by attaching special conditions or
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stipulations tc the lease concerning its development,
None of the tracts in this proposed sale are considered to be mini-
mally hazardous to the enviromment because none of them are defined as

a gas prone tract only.
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MATRIX APPENDIX

The following ccntains a presentation of a matrix table for each
individual tract proposed for offering in this sale. The following
code will appear at the top of each matrix table and should be trans-

lated in accordance with the following.

1. Leasing Area

M = Mobile
MS = Mobile South No. 1
P5 = Pensacola South No. 1
‘AS = Apalachicola South
TS = Tarpon Springs
T = Tampa

Tract Number

Approximate statute miles from block to shore or nearest island

Approximate water depth of block in feet

MO W N

. Estimated type of production
0 = 0il G = Gas 0 & G = 0il and Gas
In addition the following legend will explain the letter headings

for columns within each matrix table:

IM = Importance

PR = Proximity
F(ST) = Impact Factor - Structures
F(0S) =

Impact Factor - 0il Spills
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